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INTRODUCTION

Public procurement can be defined as the purchase of goods, services and public works by
governments and public utilities. Transactions of this nature are public undertakings and,
therefore, are governed by Civil, Community or International Law. It is also emphasized that
in the European Union such purchases are very significant, with approximately 16 % of the
EU’s GDP being accounted for the public procurement contracts.

Bovis (2012, pp.11) outlines two main reasons for the regulation of public procurement in the
European Union. The first reason reveals the importance of public and utilities procurement
for the proper function of the common market and the attainment of the objectives provided
by the European Union law. The second reason reflects the need to bring respectively public
sector and utilities procurement markets in parallel operation to that of private markets. Public
tenders must be published in the Official Journal if their value exceeds certain threshold
values. The aims of the EU directives are to avoid discrimination on grounds of nationality
and to ensure transparency by requiring publication in the Official Journal as well as the
spreading of information through the Tenders Electronic Daily (TED). The public authority's
choice of a supplier must be based on one of these two criteria: lowest price or the most
economically advantageous tender.

According to Koninck and Ronse (2008, pp.17) contracts should be awarded on the basis of
objective criteria which ensure compliance with the principles of transparency, non-
discrimination and equal treatment and which guarantee that tenders are assessed in
conditions of effective competition. The Directive applies only to contracts above certain
financial values. So Gelderman, Ghijsen and Brugman (2006, p.4) explain that contracts
below the financial thresholds are excluded from the Directives, as are some contracts for
national security, defense or international procedure. Similarly, Thai (2008, p.262) claims that
thresholds are stated in euros. They are revised every two years to align them with the
thresholds in the Government Procurement Agreement (GPA). For countries that are not in
the euro-zone, the euro thresholds are converted into national currencies when the euro rates
are established, and that conversion value is applied for the next two years.

Genderen-Naar (n.d.) gives an overview of the EU Public Procurement Directive. In 2004 the
European Union updated and simplified the legislation on the public procurement procedures
and revised the four European directives on Public contracts into two legal instruments: the
»traditional” Directive for public works contracts, public supply contracts and public service
contracts, and the Directive on the ,,special sectors” of water, energy, transport and postal
services. The fundamental principle underlying the EU public procurement rules is that a
qualifying contract must be opened up through the tender. To award contract to suppliers,
there are several steps which must be fulfilled in tender procedure.


http://www.google.ba/search?hl=en&tbo=p&tbm=bks&q=+inauthor:%22Khi+V.+Thai%22

In the study Corruption in public procurement by Council of Europe (1998, pp.7), it is
emphasized that corruption is a serious problem in the whole world. Corruption in
procurement affects the efficiency of public spending and donor’s resources, creates waste
and ultimately affects the quality of health and education services and the opportunities they
present to improve quality of life. So it is very important to develop a program for the
prevention of corruption. By the study of OECD (2007, p.3), public procurement has been
identified as the activity most vulnerable to corruption.

In the Public Procurement Law of Bosnia and Herzegovina (Official Gazette of Bosnia and
Herzegovina, 49/04), which came into force in November 2004, all characteristics and
procedures concerning public procurement it is stated. Thislawhas an aim to bring
public procurement legislation in line with the  standards of the EU member states.
Bosnia and Herzegovinaon the road to European integration has an obligation
to harmonize legislation with EU directives in all areas, as well as in public procurement.
European Union Directives of public procurement cover the internal market of the EU, so
member states are obliged to include the directives regulations in their national legislation.
Bosnia and Herzegovina committed to harmonize Public Procurement Law with EU
directives and it is one of the preconditions for the accession of negotiations.

The scope of study is to show what are EU procurement rules which ensure the public
procurement market and that open up free movement of supplies, services and works within
the EU. The public procurement directives and principles derived from EU Treaty are
intended to ensure that contracts are awarded in an open air and transparent manner, allowing
domestic and non-domestic firms to compete for business on an equal basis. The purpose of
research is to provide a comprehensive analysis of legal regime of EU public procurement and
its interrelation with European national policies. What makes this topic more interesting is to
describe tender procedure in detail.

The objectives of the study are given below:

— To show how public procurement is regulated in the EU;

— Which are Public Procurement Directives?

— What are the possible Procurement Procedures?

— Preparation and announcement of a tender;

— How much corruption is present in public procurement?

— Adjustment with the system of public procurement in Bosnia and Herzegovina.

Methods that are used in the thesis are the comparative method, analytical, statistical,
descriptive, classification and historical method. Beside these methods, there is an analysis of
public procurement system in Bosnia and Herzegovina for the period 2006 - 2010. Some of
the items include: value of contracts awarded; the view of concluded contracts for the
procurement of goods, services and works; the most and the least frequent type of
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procurement; the most common types of public procurement procedures etc. The focus will be
on how the law is implemented, the extent to which public procurement in Bosnia and
Herzegovina is harmonized with those in European Union as well as the function of Public
Procurement Agency (PPA) and how much corruption is presented in the tenders.
Publications and reports of a Public Procurement Agency are also one of sources that will be
used.

Broadly, the thesis is separated into two parts, theoretical and empirical. The theoretical part
includes literature reviews through a research from the University of Sarajevo library, internet
search for e-book, official journal and publication of public institutions and various
government departments. It is consisted of three chapters. In the empirical part, analysis of
public procurement system has been done. Analysis refers on concluded public procurement
contracts on different bases for the period 2006 — 2010. In this part appropriate statistical
methods have been used. The empirical part contains one chapter.

The first chapter, Public Procurement Regulation, shows the analysis of public procurement
in EU. Public procurement is regulated by two separate EU Directives: the Public Sector
Directive on the coordination of procedures for the award of public works contracts, public
supply contracts and public service contracts and the Utilities Directive coordinating the
procurement procedures of entities operating in the water, energy, transport and postal
services sectors. It is very important that the public procurement contracts fulfill the main
principles which are non-discrimination and equality of treatment, transparency and
competition. This chapter also explains procurement procedures that contracting authorities
select in order to award contract. The main types of procedures established in the Law are
open procedure, restricted procedure, and negotiated procedure with prior publication of a
contract notice, negotiated procedure without prior publication of a contract notice,
competitive dialogue and design contest. The end of this chapter describes different steps in
procurement process that need to be completed in order to award the contract.

The second chapter deals with the corruption in public procurement as the main problem of
public procurement. This chapter explains different forms and risks of corruption as well as
anti-corruption strategies and initiatives in public procurement to minimize corruption.

Third chapter, public procurement in Bosnia and Herzegovina, consists of an analysis of
the public procurement in B&H and its harmonization with the European Union, as well as
their major differences. It especially emphasizes that corruption in B&H is highly present in
public procurement.

Fourth chapter refers to analysis of concluded contract on public procurement. The results
of empirical research have been presented and analyzed using the graphical method, base
index, chain index and average annual growth rate.
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1 GENERAL PRINCIPLES OF THE EU PROCUREMENT REGIME

The creation of common market for public-sector procurement and construction contracts
come as result of the obligations of Member States to remove restrictions on foreign goods,
services and works. Community legislation was necessary to make sure that government
contracts were open to all nationalities on equal terms and to make tendering procedures more
transparent so that compliance with the principles laid down in the Treaties could be
monitored and enforced as it is mentioned in “Public procurement in the European Union”
(European Commission, 1998, p.1). According to the guidebook “An Introduction to Public
Procurement”, (Office of Government Commerce, 2008, p. 3) public procurement is the
process whereby public sector organizations acquire goods, services and works from third
parties.

The basic framework for public procurement regulation in Europe is determined by EC
Treaty. The EC founding document is actually an international treaty amongst the Member
States. The Treaty has an economic focus which establishes an internal market. Firstly, this
involves the restriction of all customs duties, quotas on goods and measures that have
equivalent effect to customs duties and quotas between Member States. The free movement of
goods regime is directed at deleting the borders among the Member States concerning trade
barriers, thus creating the EU as a single market for all products. Secondly, it involves the
prohibition of restrictions of the free movement of workers, services, capital, payments, and
the establishment of the self-employed and companies. The following focus includes a
number of important EU policies, especially on competition law, State aids, and agriculture.
Lastly, twelve of the Member States share Euro as a common currency.

Numerous governments have followed protectionist practices in public procurement which
can have a significant impact on trade. The objective of European Community (EC)
procurement regime is to eliminate such practices and to open up public procurement for trade
between the EC member states. Thai (2008, pp. 252-253) emphasizes that the EC’s system is
of important interest for several reasons:

— First, although many trade regimes now deal with public procurement the EC’s is one of
the oldest and certainly the most comprehensive, and its experience is valuable for other
trade regimes. The value of the EC’s experience is limited by different economic and
political circumstances that prevail in different regions, and the unique nature of the EC
enterprise itself. Nevertheless, other regimes can benefit from studying the EC’s
experience;

— Second, several non-EC states are affected by the EC rules, either because the same rules
apply under trade agreements with EC because they aspire to membership of the EC or
because they are expected to follow at least the basic principles of EC procurement law
under trade agreements;


http://www.google.ba/search?hl=en&tbo=p&tbm=bks&q=+inauthor:%22Khi+V.+Thai%22
http://www.google.ba/search?hl=en&tbo=p&tbm=bks&q=+inauthor:%22Khi+V.+Thai%22

— Third, the EC’s regime has influenced the design of other regimes notably the World
Trade Organization (WTO), Agreement on Government Procurement (GPA). This is both
because it was one of the first available models and because the EC was an influential
participant in the GPA,

— Fourth, the EC system is of the obvious interest to those wishing to supply the public
procurement markets of EC member states, including under access granted under the GPA.
Knowledge of the EC regime is also important for governments wishing to access the EC
market in the future. For both groups, it is important to note that the extent and nature of
contracts that the EC is willing to open up to trade, including under the GPA, is
substantially influenced by the coverage rules of its internal regime, and is much better
understood with knowledge of that regime;

— Finally, whilst the EC’s objective is to open up procurement for trade reasons, the regime
IS interesting from the perspective of trade. This is because the EC legislation is the
product of pooled experience of a number of states that have considered how to regulate
particular issues - including new issues, such as electronic auctions - in a manner that is
acceptable to all of them.

The explanation for regulating public procurement on international level is that harmonizing
national rules and policies in this area should achieve substantial economic benefits through
liberalizing the domestic procurement markets.

1.1 Introduction to Directives

For many years the EU Treaty was considered to impose only negative obligations in public
procurement prohibiting discrimination and many other restrictions on approach to markets.
Nevertheless, negative obligations itself are not sufficient to open up procurement markets.
One of the reasons is proving discrimination difficulty. Many contracts are likely to be
awarded to national companies since they are the most competitive suppliers because of the
market advantages such as proximity, language skills, etc. It may be difficult for a
competitive foreign supplier to show that discrimination, rather than other factors, has led to
awards to national suppliers. Subsequently, trade barriers as well emerge for many reasons
other than deliberate discrimination.

EU has adopted directives on public procurement that regulate the procedures for awarding
major contracts as well as for providing the means to enforce these procedures in order to deal
with these issues. This requires public bodies to award contracts using procedures that are
transparent. The aim of the transparency rules is to ensure that member states cannot hide
discrimination and should take positive steps to improve access to company contracts from
other member states, such as advertising contracts. These directives are a form of secondary
legislation that has been adopted by the EU under the EU Treaty. Each member state must
adopt legislation to follow the directives procedures. Some states, as United Kingdom did not
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previously regulate procurement through legal instruments but through the guidance which
means introducing significant legislation on procurement for the first time. France required
the integration process with existing procurement codes. Normally, a period of at least a year
is given to member states to implement directives after they enter into force.

All tenders that are above the specified thresholds have to be published in the Official Journal
of the European Union (OJEU) and the Tenders Electronic Daily (TED) database is required
by Directive. Contracts which are below the financial thresholds are excluded from the
directives, as are some contracts for national security reasons, defense or international
procedure reasons. Civil goods that are purchased by the defense procurement authorities,
such as office equipment, are also covered (Gelderman et al., 2006, p.4). In the context of
above submission Hansen and Nielsen (2001, p.256) also emphasis that the aims of the EU
directives are, firstly, to avoid discrimination on the grounds of nationality, and secondly, to
ensure transparency by requiring publication in the Official Journal and the dissemination of
information through TED.

Genderen-Naar (n.d.) states that in order to improve the quality of information on public
procurement and the development of new electronic procurement procedures, the
Commission has launched the SIMAP public-procurement information system and allowed
free consultation of the TED database, which informs potential suppliers of the many tender
invitations issued by contracting entities. Potential suppliers will be able on the SIMAP
website to use as a search tool to identify tenders in TED and other databases that may be of
interest to them. Most important information about public procurement in Europe is
contributed by the SIMAP portal. TED is the online version of the Supplement to the Official
Journal of the European Union, devoted to European public procurement. On TED website,
which is the only official source of public contracts in Europe, tender notices are published.

In the 1970s first procurement directives were adopted to regulate works and supply contracts
of public bodies, whether central, provincial, or local. According to the European
Commission (2011, pp.7-8) report “Impact and Effectiveness of EU Public Procurement
Legislation” objectives of the first Directive (71/305/EEC) were inscribed in the logic of the
gradual abolition of restrictions to the fundamental freedoms. They are focused to address
trade barriers in the markets for public contracts for works and supply by coordinating
national procedures and as if it is possible taking into account existing procedures and
practices.

This report also notices following basic principles:

— Prohibition of technical specifications that could have a discriminatory effect;
— Adequate advertising of contracts;

— Fixing of objective criteria for participation;


http://search.proquest.com/docview.indexfields.indexfieldauthoraffiliation.lateralsearchlink:lateralsearch/au/Lars+Gottlieb+Hansen/$N?t:ac=211587140/12E04B0A8D85BE06563/7

— Introduction of a procedure of joint supervision to ensure the observation of these
principles.

The second Directive 77/62/EEC affirmed these objectives and also brought into the second
freedom - free movement for goods. The concept of "introducing equal conditions of
competition™ was also added in the case for supplies contracts. These directives were also
seen as the predecessors of current public sector Directives which regulated the procurement
of public bodies such as government departments, regional governments and local authorities.
These rules and their later amendments which consist of various legal instruments were
adopted between 1971 and 1980, resulted in a complex body of Community law.

The European Commission recognized the foregoing malfunction of early procurement rules
in its 1985 White Paper ,,Completing the Internal Market” as part of its review of the
Community's single market policies. As a result of the 1985 White Paper, the Commission
adopted not only measures to improve the existing Directive and enforcement mechanisms
but also extended the existing regime to the four important ,,utilities* sectors of water, energy,
transport and telecommunications. A set of new Directive was adopted in the late 1980's,
namely Directive 89/90 amending Directive 71/305 for works contracts and Directive 88/295,
which amended Directive 77/62 as amended by Directive 80/767 for supplies contracts. Two
main innovations of the Directives at this stage were the inclusion of the definition of the
Directive's scope and more transparent procedures. Both Public Sector Directives only
amended the original Works and Supplies Directive but did not implement a consolidated text
(Braun, pp. 54-55).

Adoption of remedies directive was a further step for an effective regulatory regime.

Remedies are legal actions available to economic operators which participate in contract

award procedures, allowing them to demand the enforcement of public procurement

regulations and their rights under those regulations in cases where contracting authorities,

either intentionally or unintentionally, fail to comply with the legal framework for public

procurement. According to SIGMA report (2010, p.1110) the legal framework on remedies is

found in the following directives:

— Directive 89/665/EEC regulates remedies available to economic operators during the
public sector contract award procedures and

— Directive 92/13/EEC regulates remedies available to economic operators during utilities
contract award procedures.

The outcome of this second round of legislator activity had been that legal framework on
public procurement was scattered over several instruments and as such not easily accessible
for the participants in the market. The above-outlined legislation was finally replaced by three
public sector Directive 93/36 (supplies), 93/37 (works) and 92/50 (services), which aligned in
a single text the stricter and more detailed rules of their respective area (Braun, p. 55).
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In May 2000, the European Commission published proposals for modifying the regime and in
April 2004 two new EC public procurement Directives came into force, with a requirement
that they are implemented into the national law of EC Member States by the end of January
2006.

Current EU public procurement Directives are:

— The Public Sector Directive (2004/18) - it applies to service, supply or works contracts
entered into by public bodies other than utilities in relation to a utility activity;

— The Utilities Directive (2004/17) - it applies to service, supply or works contracts entered
into by utilities (i.e. public and certain private bodies operating in the water, energy,
transport and postal services sectors) which relate to a utility activity (Global Legal Group,
n.d., p.1).

And also both Remedies Directives were amended by Directive 2007/66.

Contracts can be for works, supplies or services. Public works contracts are contracts whose
aim is the execution, or the design and execution of works, or the realization of a work
corresponding to the requirements specified by the contracting authority. Public supply
contracts are contracts whose aim is the purchase, lease, rental or hire purchase of goods.
Public service contracts are public contracts whose objective is the provision of services.
They are further sub-divided in priority services, which are subject to the directive’s full rules
and non-priority services, which are subject only to very limited rules (on technical
specifications, award notices, and statistics). Priority services include some manual services
such as vehicle maintenance and refuse collection, as well as various professional services
such as accountancy, IT services, and consultancy. They have been selected on the basis of
potential scope for cross-border trade, potential savings, and availability of information on the
service.

In the case of non-priority services, the requirement is that they should be awarded without
using restrictive technical specifications. For example, the use of specifically branded
products should be avoided. In addition, information on ‘non-priority’ awarded contracts
should be notified to the Commission in the form of an award notice, indicating whether the
notice should be published in the OJEU. The purpose of this provision is to help determine
whether some or all of those services might be made as a subject to the full provisions of the
Directive at a future date (Fhoilsiu, 2009, p.21).

In Figure 1 the analysis of numbers and values of contract published in OJEU is shown.



Figure 1: Number and value of contracts published in 2006-2010 by type of contract (in %)

50%

45%

40%

35%

30%

2506 = Number
20% | m Value

15% -
10% -
5% -
0% -

Supplies Works Services

Source: European Commission, Evaluation Report - Impact and Effectiveness of EU Public Procurement
Legislation, 2011, p.113.

Considering the distinction between different types of contracts, works contracts accounts 39
% of value of all awarded contracts that are published in the OJEU, services account 35 %
and supplies account 25 %. Works contracts have significantly higher values included per
contract award notice than supplies or services. This was expected, because of the nature of
activities and of the regulatory effect of financial threshold levels for application of the
directives. The threshold level for works contracts is higher than those for services/supplies.

Whereas the number of contract award notices, the shares are very different, where for
instance much higher average contract value (EUR 6.9 million) have works contracts than the
supplies contract (EUR 2.1 million) or services contract (EUR 2.4 million). That is why these
services appear with the highest number of contract award notice 46 %, while the number for
contract notice for works is the smallest (16 %).

1.1.1 Public sector Directives

The first set of Regulations which is consisted of Works, Supply and Services Directives is
implemented to contracting authorities. This category of entities includes the state, meaning
central, regional and local governments, as well as bodies governed by public law. Definite
subsidized contracts, when the element of subsidy exceeds 50 % of the contract value, are
regulated by Works and Services Directives, even though the purchaser can be a private
entity. According to Thai (2008, p.261) the directive applies very broadly to all types of
procurement contracts - it applies in principle to works contracts, supply contracts, and
services contracts.



1.1.1.1 Exclusions

Thai (2008, pp.261-262) explains the main exclusions of this Directive:

— Concessions. Services concession contracts are excluded. These are contracts in which the
contractor is remunerated by exploiting the service - for example, a contract to build and
operate a leisure center where remuneration comes from charging users. Works
concessions are subject to only very limited rules, namely to advertise the contract in the
EU’s Official Journal and to give at least 52 days for firms to respond;

— Certain contracts awarded to another contracting authority;

— Certain contracts for hard defense equipment and other contracts affected by various
concerns relating to secrecy or security;

— Contracts governed by different procedural rules connected with joint projects with non-
member states, those by international bodies (e.g., the United Nations or World Bank), and
those made pursuant to international agreements on the stationing of troops;

— Contracts for certain services. Apart from the fact that non-priority services are subject
only to limited rules, some services contracts are excluded altogether, each for different
reasons. These are arbitration or conciliation services, certain financial services, and
certain research and development services;

— Utility contracts. Contracts awarded by contracting authorities connected with the activities
regulated under the Utilities Directive are excluded—these are subject to that directive
instead. Contracts connected with telecommunications activities (which were previously
regulated by the Utilities Directive but are now excluded from regulation altogether) are
also excluded.

1.1.1.2 Financial thresholds

Directive 2004/18/EC in the Article 17 stated that this directive applies only to contracts
above certain financial thresholds. This is because the legislator decided to regulate only
contracts large enough to interest firms from other member states. The thresholds for applying
the directive have been simplified in the 2004 directive. They are stated in euros. They are
revised every two years to make sure that they are in line with the thresholds in the GPA
(which are set out in SDR, not euros). For countries not in the Euro-zone, the Euro thresholds
are converted into national currencies when the euro rates are established, and that conversion
value (which is based on the exchange rate in the previous two years) is applied for the next
two year (Thai, 2008, pp.262-263). The value of each contract is the relevant value for
determining the threshold. In certain cases purchasers split contracts into smaller amounts, to
bring them below regulatory thresholds, and this phenomenon has also seen in the EC regime.

Thai (2008, pp.263-263) explains that the Public Sector Directive includes two sets of
provisions. Firstly, the directive prohibits purchasers from splitting up purchases with the
intention of bringing the value of contracts below the threshold to avoid the directives.
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However, this is very difficult to prove. Secondly, the directive also includes an additional set
of provisions that are more stringent than those in other trade agreements, such as the GPA.
They require a purchaser to add together the value of purchases made under a number of
similar contracts: the directive will apply if the value of these added together exceeds the
threshold.

Commission Regulation No 1251/2011 was adopted on 30 November 2011. This Regulation
amends Directives 2004/17/EC, 2004/18/EC and 2009/81/EC of the European Parliament and
of the Council with regard to their application thresholds for the awards of contract
procedures. Below is a table in relation to thresholds for Works, Supplies and Services which
is published in the Official Journal of the EU:

Table 1: Threshold for Public Sector Directive 2004/18/EC (in €)

Threshold applies to Government
Works contract Departments and Offices, Local and Regional 5,000,000.00
Authorities and public bodies

Threshold applies to Government
Supplies and Services | Departments and Offices
contract

130,000.00

Threshold applies to Local and Regional
Authorities and public bodies outside the 200,000.00
Utilities sector

Source: Commission Regulation No 1251/2011, Official Journal of the European Union, 2011.
1.1.2 The Utilities Directive

The Utilities Directive regulates procurement in four sectors, especially water, energy, and
transport (since 1990, under Directive 90/531) and postal services which are added in 2004
(Directive 2004/18/EC). As a result of liberalization of the sector, the directive which
regulated bodies providing telecommunications services were accepted from the 2004
directive. The fact that the initial sectors, covered by the Utilities Directive, were not
regulated until 1991, and postal services until the 2004 Utilities Directive led to the utilities
sectors sometimes being referred to as “excluded” sectors (Arrowsmith, 2010, pp.217-218).

According to Thai (2008, pp.264-265) the Utilities Directive covers contracts related to the

following activities:

— Water sector: The directive covers mainly the following: contracts relating to the
provision or operation of a fixed network for supplying drinking water to the public,
contracts relating to the supply of water to fixed networks, and contracts relating to the
disposal or treatment of sewage;
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— Energy sector: The directive covers contracts relating to provision or operation of a fixed
network for the supply of electricity, gas, or heat to the public (i.e., generation of
electricity, and the supply of electricity to homes and industry) and contracts relating to
exploitation of a geographical area for the purpose of exploration for, or extraction of, oil,
gas, and solid fuels. There is an exemption for contracts for the purchase of energy and of
fuel for the production of energy, as with purchases of water, it was considered that the
absence of a cross-border competitive market for the supply of this fuel would make the
directive’s application pointless;

— Transport sector: The directive covers contracts relating to the provision of air terminal
facilities, and the provision of port and similar facilities (e.g., construction of new runways
and airport terminal buildings). The activity of transportation is not included - for example,
purchases of airplanes and uniforms by air carriers such as British Airways are not
regulated. The directive also covers contracts relating to the operation of transport
networks in the field of transport by railway, automated systems, tramway, trolleybus, bus,
and cable.

— Postal sector: The directive also covers postal services, namely the clearance, sorting,
routing, and delivery of postal items. It also covers various other services (e.g.
transmission of registered electronic mail) when provided by an entity that also provides
the above services as defined in the new directive; these were included because it is feared
that entities might use their special position in respect of postal services to gain a
competitive advantage in providing other services (e.g. because of the special access they
have to postal customers).

As it stated in Directive 2004/17/EC it covers a broader group of entities than the Public

Sector Directive. Precisely it covers three groups of entities:

— Contracting authorities. Entities that are contracting authorities under the Public Sector
Directive. These entities contracts relating to utility activities are, in general, excluded
from that directive and governed instead by the Utilities Directive. For example, if a local
authority is responsible for water supply and sewage treatment for its area, its contracts
relating to this activity (e.g. to build a sewage treatment plant) are governed by the Utilities
Directive;

— Public undertakings. The directive applies to public undertakings, defined as
undertakings over which public authorities may exercise, directly or indirectly, a dominant
influence, by virtue their ownership, financial participation in the entity, or the rules which
govern it. A dominant influence is presumed when contracting authorities hold the
majority of the subscribed capital, where they control the majority of the votes attached to
the shares, or where they can appoint more than half the members of its administrative,
managerial, or supervisory body. However, it is not limited to these cases (e.g. a lesser
shareholding may in practice result in a dominant influence);

— Entities with special or exclusive rights. The third category of regulated entities
comprises those which operate on the basis of special or exclusive rights. The directive
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defines “special or exclusive rights” as rights granted by a competent authority of a
Member State by way of any legislative, regulatory or administrative provision the effect
of which is to limit the exercise of the utility activities to one or more entities, and which
substantially affects the ability of other entities to carry out such activity”. This covers, for
example, an entity with a monopoly license to supply water to homes in a particular area,
even if that entity is governed by ordinary company law with 100 % of its shares in private
ownership.

A private entity is not covered by the directive because it requires a license from government
to carry out its activities. It is unusual for a domestic procurement regime to regulate private
entities - in many regimes even state companies are not regulated. The EC’s decision to
regulate these companies is based specifically on the purpose of the rules as being to prevent
discrimination and on the premise that these entities are susceptible to discriminatory
behavior. Other countries have not been so willing to submit their private companies to
regulation under trade agreements, perhaps because they do not share the view that such
companies are subject to real pressure to discriminate or perhaps because of the political
difficulty of bringing them under trade agreements. Thus, although the EC was prepared to
commit to open up the purchasing of these private purchasers to suppliers from GPA parties
under the GPA, it did not do so, because other GPA parties were not willing to bring their
own private entities within the GPA’s regulatory regime. Under the GPA, the EC has thus
undertaken to open up only the markets of utilities that are contracting authorities or public
undertakings under the directive (Thai, 2008, p.266).

1.1.2.1 Exclusion

The Utilities Directive provides for sector specific exemptions in a number of utility sectors
based on practical considerations relating to supply or on the degree of competition in these
markets. These exemptions apply in respect of the procurement of fuel and energy for the
production of energy, procurement of water for the provision of water services, certain
services for bus transport as well as upstream oil and gas exploration and exploitation.

The Utilities Directive contains various exclusions which parallel those in the public sector.

They cover:

— Secrecy and security;

— Contracts connected with joint projects with certain non-member states, those awarded by
international bodies and those made pursuant to international agreements on the stationing
of troops;

— Contracts for services which are provided by a public authority which has an exclusive
right to provide them. (Arrowsmith, 2010, p.227).
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Arrowsmith (2010, pp.228-230) notices that there are also some further additional exemptions

not found under the Public Sector Directive:

— For activities involving the physical use of a network or geographic area outside the
Communities;

— For contracts made for the purpose of acquiring goods, works or services in order to resell
then, or to hire or provide them to another (unless the purchaser has a special or exclusive
right to re-sell, hire etc, or others that are not free to do so on the same terms);

— For contracts with companies in the same group as the purchaser - referred to as "affiliated
undertakings" and for joint ventures:

»  Affiliated Undertakings Exemption - Where ,,undertakings* are made up of a number
of mutually owned or mutually dependant companies, the Utilities Directive provides
a specific exemption for purchases made between them under certain conditions. They
are treated like ,,in - house® contracts known as intra-group transactions;

» The exemption for joint ventures - This exemption covers contracts between entities
which do not have any "group™ connection, but which have joined together for a
particular activity. This could be, for example, for a one-off project, a project
extending over a period of years (for example, operation of a transport concession
over a fixed term), or a collaboration of unspecified duration in a particular utility
activity — for example, ongoing collaboration in exploring for fuel.

1.1.2.1 Financial thresholds

Utilities Directive financial thresholds are higher than the thresholds applying to contracts
covered by the Public Sector Directive. There are detailed provisions covering the way where
the value of contracts is calculated for specific types of contract and specific situations. The
main objectives of the provisions relating to the calculation of the contract’s value are to
ensure that there is a transparent and genuine pre-estimate of the contract awarded value, and
that the contracting entity does not intend to avoid the application of the Utilities Directive,
for example by splitting a requirement or a contract into smaller sub-threshold packages or
contracts.

Table 2: Threshold for Utilities Directive 2004/17/EC (in €)

For entities in Utilities sector covered by

5,000,000.00
Works contract Government Procurement Agency
Supplies and Services L -
For entities in Utilities sector covered b
contract y 400,000.00

GPA

Source: Commission Regulation No 1251/2011, Official Journal of the European Union, 2011.
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1.1.3 Implementation of EU Directives

Directives 2004/17/EC188 and 2004/18/EC were adopted on 31 March 2004, with a deadline
for each Member States for transposition of these Directives into national legislation until 31
January 2006. Deadline to implement the Directives for Romania and Bulgaria was 01
January 2007 - the date of their accession to the EU. A list of each Member State and their
respective date of adoption and implementations are presented in the tables below.

Table 3: Overview of national implementation — timeliness- 2004/18/EC

Member State Procedure opened Closed Comments Implemented by
Belgium 03.2006. 03.2010. Judgment 09.20009.
Bulgaria - 01.2007.
Czech Republic 03.2006. 10.2006. 07.2006.
Denmark - 01.2005.
Germany 03.2006. 12.2006. 11.2006.
Estonia 03.2006. 03.2007. 05.2007.
Ireland 03.2006. 10.2006. 06.2006.
Greece 03.2006. 06.2007. Referral decided 03.2007.
Spain 03.2006. 12.2007. Referral executed 10.2007.
France 03.2006. 10.2006. 08.2006.
Italy 03.2006. 10.2006. 07.2006.
Republic of i 02.2006.
Cyprus
Latvia 03.2006. 12.2006. 05.2006.
Lithuania 03.2006. 10.2006. 07.2006.
Luxembourg 03.2006. 10.20009. Judgment 08.2009.
Hungary 03.2006. 12.2006. 10.2006.
Malta = 06.2006.
Netherlands - 01.2006.
Austria = 01.2007.
Poland 03.2006. 10.2006. 05.2006.
Portugal 03.2006. 09.2008. Referral decided 07.2008.
Romania - 02.2007.
Slovenia 03.2006. 06.2007. 03.2007.
Slovakia - 02.2006.
Finland 03.2006. 06.2007. Referral decided 06.2007.
Sweden 03.2006. 04.2008. Judgment 01.2008.
United Kingdom - 01.2006.

Source: European Commission, Evaluation Report - Impact and Effectiveness of EU Public Procurement
Legislation, 2011, p.42.

As we can see in the Table 3 transposition has been delayed in few Member States, which
resulted the launch of 18 infringement non-transposition procedures. All procedures were
opened in March 2006, nine of them were closed by the end of 2006, while five procedures
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were closed in the end of 2007. Two procedures were closed in 2008, one in 2009 and the last
one in 2010. Currently the Public Directive has been fully transmitted in each Member State.
The last country which transmitted the directive was Belgium. In four Member States, six
infringement procedures, at various procedural levels, are currently in process concerning the
incompatibility of national implementations for particular provisions of the Public Directive.

Table 4: Overview of national implementation — timeliness- 2004/17/EC

Member State  Procedure opened Closed Comments Implemented by
Belgium 03.2006. 03.2010. Judgment 02.2010.
Bulgaria - 01.2007.
Czech Republic 03.2006. 10.2006. 07.2006.
Denmark - 01.2005.
Germany 03.2006. 12.2006. 11.2006.
Estonia 03.2006. 03.2007. 05.2007.
Ireland 03.2006. 03.2007. 03.2007.
Greece 03.2006. 06.2007. Referral decided 03.2007.
Spain 03.2006. 12.2007. Referral executed 10.2007.
France 03.2006. 12.2006. 08.2006.
Italy 03.2006. 10.2006. 07.2006.
Republic of i 02.2006.
Cyprus
Latvia - 12.2004.
Lithuania 03.2006. 10.2006. 07.2006.
Luxembourg 03.2006. 10.2009. Judgment 08.2009.
Hungary - 05.2004.
Malta = 06.2005.
Netherlands - 01.2006.
Austria = 02.2006.
Poland 03.2006. 10.2006. 05.2006.
Portugal 03.2006. 09.2008. Judgment 07.2008.
Romania - 02.2007.
Slovenia 03.2006. 06.2007. 03.2007.
Slovakia - 02.2006.
Finland 03.2006. 06.2007. Referral decided 06.2007.
Sweden 03.2006. 04.2008. Judgment 01.2008.
United Kingdom - 01.2006.

Source: European Commission, Evaluation Report - Impact and Effectiveness of EU Public Procurement
Legislation, 2011, p.43.

From the Table 4 we can see that in several Member States in the case of the Utilities

Directive the transposition has been delayed and it resulted with the launch of 16 infringement

non-transposition procedures. All procedures were opened in March 2006, six were closed in

the end of 2006 while another six in the end of 2007. Two of the remaining four procedures

were closed in 2008, one in 2009 and the last one in 2010. Currently, the Utilities Directive

has been fully transmitted in each Member State - the last country that transmitted this
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directive was Belgium. Furthermore, it should mention that two infringement procedures are
currently in process concerning the incompatibility of national implementations for particular
provisions of the Utilities Directive in two Member States.

Most of the Member States regulate Public Procurement above EU financial threshold by law
or regulation. There are two exceptions, and they are Denmark and Belgium. EU Directives
on public procurement in Denmark were incorporated directly by Government orders to
which the Directives were annexed. In Belgium, the obligatory elements of the Directives
have been implemented through several acts, which includes two Royal Decrees and the rest
of the provisions were pending another Royal Decree to be implemented (European
Commission, 2011, p.44).

The same legal instrument for the public and utilities sectors in the regulation of procurement
above EU threshold use most of the Member States, namely Austria, Bulgaria, Czech
Republic, Estonia, France, Germany, Hungary, ltaly, Lithuania, Luxembourg, Poland,
Portugal, Romania, Slovak Republic and Sweden. The other Member States have separate
regulatory instruments for the public and utilities sector rules. All Member States have the
same regulatory instrument which covers the supply, services and work contracts with the
exception of Germany and Greece.

The most of Member States regulate Public Procurement below EU financial threshold by law
or regulation in the public sector. In United Kingdom and Ireland where the contracting
authorities are led by guidance document, but the Netherlands has voluntary regulation and
guidance. Furthermore, Member States which have public procurement below EU threshold
regime they set it out either through the law covering above EU threshold procurement, or
other national legislation or through a combination of these two (European Commission,
2011, pp.53-54).

The same legislative instrument for the public and utilities sectors in their regulation of
procurement below the EU thresholds use Austria, Bulgaria, Estonia, France, Greece,
Hungary, Italy, Lithuania, Luxembourg, Portugal and Romania. Although separate rules for
the utilities sectors have Belgium, Slovenia, Spain and Sweden. Some countries do not have
detailed rules for the utilities sector below threshold. Contracts in these countries are covered
in separate acts. These are the Czech Republic, Cyprus, Denmark, Finland, Latvia, Poland,
Malta and Slovak Republic. Denmark does not have a specific law for below threshold
procurement in the utilities sector and contracting entities are obliged to have internal
procedures for this. The utilities sector for below EU threshold is voluntary in the
Netherlands.
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1.2 Principle of public procurement

Creating a common market that eliminates barriers to trade in goods and services between EU
Member States has been one of the EU main objectives. That means removing all barriers to
trade arising from the procurement context.

In SIGMA (2011b, p.4) brief it is noticed that barriers to trade can be erected by means of
legislation or by the actions of contracting authorities or economic operators. Legislation can
create barriers by imposing “buy national” requirements. Contracting authorities can impose
barriers by making discriminatory award decisions. Economic operators can also create
barriers by colluding together to rig the tender prices. All of these barriers have the effect of
distorting competition in the common procurement market. One of the primary purposes of
public procurement legislation is to eliminate existing barriers and prevent the erection of new
barriers. It does so by applying the basic principles flowing through the legislation.

According to the guidebook of USAID (2007, p.16) the award of public contracts is governed
by the main following general principles:

— Non-discrimination and equality of treatment;

— Transparency;

— Confidentiality.

1.2.1 Non-Discrimination and equality of treatment

The principle of non-discrimination is a key element of public procurement. This principle
prohibits any discrimination on grounds of nationality, meaning that all participants shall be
treated in the same manner, unless the difference is objectively justified. Both direct and
indirect discrimination is prohibited, and no national preferences are allowed. Contracting
authorities must remain non-biased and impartial toward all participants (USAID, 2007, p.
16). Arrowsmith (2010, p.130) defines equal treatment as principle requires that comparable
situations must not be treated differently and that different situations must not be treated in
the same way, unless such treatment is objectively justified.

In a sense, it implies that contracting authorities do not take into account the different abilities
or difficulties faced by individual economic operators but judge them only on the results of
their efforts, i.e. on the basis of the tenders that they submit. It ignores any considerations that
are not relevant to the analysis of the economically efficient tender and provides an objective
assessment of tender prices and tender qualities. The principles of equal treatment and non-
discrimination are not the same. Generally, all procurement legislation will seek to maintain
equality between economic operators. In the European context that equality will also be based
on nationality.
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1.2.2 Transparency

According to SIGMA brief (2011b, pp.5-6) transparency has only recently emerged as a
principle in its own right, although it is probably better to think of it as a tool to be used to
achieve other objectives. For example:

— Publication and accessibility of the legislation provides clarity and certainty for all
stakeholders and enables contracting authorities and economic operators to be aware of the
rules of the game;

— Requirements of advertising guarantee transparency in the discovery process;

— Publicizing in advance the technical specifications and the selection and award criteria
permits stakeholders to check that they are fair and non-discriminatory;

— Recording and reporting requirements ensure that the actions of the contracting authorities
may be verified where appropriate.

Arrowsmith (2010, p.131) suggests however, that in general in public procurement this
concept has four distinct dimensions, namely:

— Publicity for contracts;

— Publicity for the rules of the process;

— Limits on discretion;

— Provision for verification and enforcement.

The principle seems able to cover all four dimensions as it applies in the EU procurement
directives. In the context of public procurement, transparency refers to the ability of all
interested parties so they would know and understand the actual methods and processes of
awarded contracts. It represents a key pre-condition for promotion wide participation in
procurement. Guidebook by USAID (2007, pp. 16-17) explains that the level of transparency
and openness of the procurement procedure varies in practice according to:

— The stage of the public procurement process: Although the tender process is strictly
regulated, the phases prior to and after the tender are less subject to transparency and
accountability requirements;

— The sensitivity of information: There is also a limited number of restrictions on the
information provided outside the government in order to protect commercially-sensitive
information in tenders or security-sensitive information for the State (e.g. defense, national
security) that could harm interests of the tenderers;

— The specificity and value of the procurement: A balance should be found between the
need for transparency and other considerations, such as efficiency, depending on the type
of contract at the stake. Therefore, the information made available and the means for its
dissemination vary proportionally to the size of the contract and the specificity of the
object to be procured.
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1.2.3 Competition

From an economic perspective, competition operates as a discovery procedure by allowing
different economic operators to communicate the prices at which goods and services are
available on the market. Those prices act as guideposts and reflect the demand and supply
conditions at any given moment. They also reflect the differences in quality and in terms and
conditions of sale of the different products available (SIGMA, 2011b, pp.4-5). This is the
reason why advertising is so important. It guarantees the widest possible publicity and
competition that enable economic operators from all Member State to participate, and in that
way ensure the greatest possible choice. Keeping competition fair is a key concern to achieve
efficient and economic procurement results. Procurement legislation attempts to prevent any
misuse or restrictions of competition within the Community as well as the attempts to prevent
economic operators from being able to prohibit the tender.

By the same brief that was mentioned above, it is stated that such attempts can take many

forms and can affect the products or services or the economic operator itself. As a result, the

legislation prohibits:

— Barriers to free movement of goods such as import restrictions and buy national policies;

— Barriers to the freedom to provide services such as attempts to restrict foreign economic
operators from tendering through the use of local registration requirements.

1.3 Tendering procedure

There are few types of tendering procedures. Contracts are awarded through one of the
following procedures:

— Open procedure;

— Restricted procedure;

— Competitive dialogue procedure;

— Negotiated procedure;

— Design contest.

1.3.1 Open procedure

Open procedures can always be used for all public contracts. The open procedure is a single-
stage process. A contracting authority advertises the contract opportunity and then issues full
tender documents, including the specification and contract, to all economic operators that
request to participate. Economic operators submit both selection information and tenders at
the same time in response to the contracting authority’s advertised requirements. The
contracting authority may receive a large number of tenders, it cannot control the number of
tenders that it receives, but not all of those tenders will necessarily be considered (SIGMA,
2010, p.463).
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Only tenders of qualified economic operators which have submitted the required documents
and have met the selection criteria will be considered. Tenders can be evaluated on the basis
of either the lowest price or the most economically advantageous tender. Negotiations with
economic operators are not permitted although contracting authorities may simplify aspects of
the tender with tenderers.

Steps in open procedure are presented in Figure 2.

Figure 2: Steps in open procedure

™ ™
OPEN Prepare Contract ,Zlé?llézhl fgg}gg Receive Tenders
PROCEDURE Notice &TD e e s response

. Establish T
EV?L?‘J:?Q gk Evaluation Suqrn;:]sdstle?sn of Invite Tenderer
Commission

Contract Award

Source: USAID, Public Procurement Manual, 2007, p.32.

1.3.2 Restricted procedure

According to Fhoilsiu (2009, p. 21) restricted procedure is a two-stage process where only
those parties who meet minimum requirements in regard to professional or technical
capability, experience and financial capacity to carry out a project are invited to tender:

— As a first step, the requirements of the contracting authority are set out through a contract
notice in the OJEU and expressions of interest are invited from potential tenderers. The
contract notice may indicate the relevant information to be submitted or the information
may be sought via a detailed questionnaire to interested parties;

— The second step involves issuing the complete specifications and tender documents with an
invitation to submit tenders only to those who possess the requisite level of professional,
technical, financial expertise and capacity. It is important to note that, as a basis for pre -
qualifying candidates, only the criteria relating to personal situation, financial capacity,
technical capacity, relevant experience, expertise and competency of candidates set out in
the Directive 2004/18/EC are permissible.
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The restricted procedure allows the contracting authority to limit the number of tenders that it
receives, unlike the open procedure. Tenders can be evaluated on the basis of either the
lowest price or the most economically advantageous tender and no negotiations are permitted
with economic operators (SIGMA, 2010, p.463). Contracting authorities can make decision to
shortlist qualified candidates if this is indicated in the contract notice as well as the number or
range of candidates. Shortlist of candidates that fulfils minimum qualification criteria must
implement non - discriminatory and transparent rules and criteria which are known to
candidates. The Directives require that a sufficient number to ensure adequate competition is
invited to submit bids and indicate a minimum of five (provided there is at least this number
who meet the qualification criteria) and up to a total of 20 (Fhoilsiu, 2009, p.23).

In USAID (2007, p.33) guideline it is emphasized that when making the decision to apply the
restricted Procedure, the contracting authority will take into account:

The nature of the contract;

The time frame involved,

The costs;

The expected number of tenderers.

To award contract in restricted procedure, there are some steps to follow.

Figure 3: Steps in restricted procedure
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Source: USAID, Public Procurement Manual, 2007, p.34.
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1.3.3 Competitive dialogue procedure

Competitive dialogue is a new procedure that has been introduced in Directive 2004/18.
According to SIGMA (2010, p.463) report ,Public Procurement Training for IPA
Beneficiaries®, the competitive dialogue procedure is a two-stage process. The contracting
authority advertises the contract opportunity, and the economic operators first submit pre-
qualification and selection stage information, which is used by the contracting authority to
establish whether the economic operators are qualified to perform the contract and to select
the economic operators that are to be invited to tender. The contracting authority is permitted
to limit the number of economic operators that it invites to tender and to draw up a shortlist of
economic operators.

Thai (2008, p.269) notices that competitive dialogue is a new procedure, introduced to

provide more flexibility in awarding complex contracts, especially for major infrastructure

projects, such as contracts for building and operating prisons and hospitals. The procedure

involves the following:

— Advertisement of the contract in the Official Journal;

— Selection of a limited number of suppliers to participate, with the same rules as for
restricted procedure;

— A dialogue phase, in which the entity may discuss with invited suppliers their proposed

solution, including to reduce the number of suppliers involved,

A final tender stage, in which the suppliers remaining in the competition submit final

tenders.

In form it provides a halfway house between the relatively unstructured negotiated procedure
as well as the rigid open and restricted procedures. In essence it provides a lot of flexibility in
the first part of the procedure, including engaging in dialogue with providers — but, unlike the
negotiated procedure with a notice, requires a formal and complete tender to be submitted at
the end of the procedure as the basis for making the final choice of contracting partner
(Arrowsmith, 2010, p.134).

1.3.4 Negotiated procedures

Fhoilsiu (2009, p.24) notices that this is an exceptional procedure, which may be used only in
the limited circumstances set out in Articles 30 and 31 of the public sector Directive. There
are two types of negotiated procedure:

— Negotiated procedure with prior publication of a contract notice;

— Negotiated procedure without prior publication of a contract notice.
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1.3.4.1 Negotiated procedure with prior publication of a contract notice

According to USAID (2007, pp.35-36) the conditions under which the contracting authority
can carry out the negotiated procedure with the prior publication of a contract notice are
described below:

When the value of the awarded contract is above the low value thresholds, contracting
authorities may use the negotiated procedure with prior publication of the contract notice,
in the following cases:

» In the event of irregular tenders or the submission of tenders which are unacceptable
under the national legal provisions, in response to an open or restricted procedure,
insofar as no substantial alteration is included in the contract as provided in the public
procurement rules;

» In exceptional cases, when the nature of the goods, works or services or the risks
attaching there do not permit prior overall pricing.

When the value of the contract is lower than the low value thresholds, contracting

authorities may use negotiated procedures with prior publication of a contract notice in any

case which they deem appropriate, provided that the procedure complies with the
principles of equal treatment, proportionality and transparency;

Contracting authorities shall negotiate with tenderers, the tenders submitted by the letter in

order to adapt them to the requirements which they have set out in the contract notice, the

specifications and additional documents to seek out the best tender;

Contracting authorities may provide for the negotiated procedure to take place in

successive stages in order to reduce the number of tenders to be negotiated by applying the

award criteria in the contract notice or the specifications.

Arrowsmith (2010, p.135) emphasizes that under the negotiated procedure with prior
publication of a contract notice the entity must advertise the contract and hold a competition,
and must follow various strict rules on, for example, how to select firms, to invite on use and
disclosure of award criteria which are the same or similar to those of open and restricted
procedures. However, the form of the competition is very flexible and the procuring entity
may simply hold discussions with firms if it wishes. It is more flexible than competitive
dialogue in that it does not even require any detailed final tender from those participating in
the process.

In Figure 4 are steps that should be followed in order to award contract.
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Figure 4: Steps in negotiated procedure with prior publication of a contract notice
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Source: USAID, Public Procurement Manual, 2007, p.37.

1.3.4.2 Negotiated procedure without prior publication of a contract notice

Under this procedure the authority may simply negotiate a contract with one or more
providers, without any advertisement and usually without any kind of competition. This is
allowed only in very exceptional cases (Arrowsmith, 2010, p.135).

USAID (2007, pp.38-39) guidelines it is emphasized that the negotiated procedure without the
prior publication of a contract notice may be used for all types of public contracts:

When no tenders, or no suitable tenders, or no application have been submitted in response
to an open or restricted procedure, provided there is no substantial alteration to the initial
conditions of the contract;

When for technical or artistic reasons, or for reasons connected with the exclusive rights or
intellectual property rights, the contract may be executed only by a particular economic
operator;

In case when it is strictly necessary, for reasons of urgency that are unforeseeable by the
contracting authority, such as earthquakes, floods, and when the time limits provided for in
open, restricted or negotiated procedures with publication cannot be complied with. The
circumstances invoked to justify urgency must not in any event be attributed to the
contracting authority and in no case must be used to justify the realization of complex
investments, which have a longer duration than one budgetary year;

For additional works or services which were not included in the initial contract, but which
have, through unforeseen circumstances, become necessary for the performance of the
works or services described therein.

Steps in negotiated procedure without the prior publication of a contract notice are presented
below.
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Figure 5: Steps in negotiated procedure without prior publication of a contract notice
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Source: USAID, Public Procurement Manual, 2007, p.40.

1.3.5 Design contest

The Design Contest (DC) is a procedure under which short listed firms are invited to submit
their conceptual design of project (for example, a hospital or research centre). These contests
can be part of a procedure that leads to the service contract award or held independently under
separated procedure since there is nothing inevitable about realizing the results of a design
contest. The rules only apply when the total amount of prizes and payments to participants
meet the appropriate threshold.

On the other hand, where the contests form part of a procedure for the award of other
contracts, the threshold value will consist both the value of contest prizes and payments and
the value of the services contract which might be awarded to the winner where the rules of the
competition provide that the resulting services must be awarded to one or the other of the
winners of the design contest. The resulting services must be a direct functional link between
the contest and the contract concerned so that a mere connection in terms of the subject matter
of the contract is not enough. Further, this provision applies only where, under the rules of the
competition provide that the resulting services must be awarded to one or the other of the
winners of the design contest (SIGMA, 2010, p.1610).

To award contract design contest, there are some steps to follow.
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Figure 6: Steps in design contest
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Source: USAID, Public Procurement Manual, 2007, p.52.
1.3.6 Time-limits for Replies

Minimum time-limits are set down for the various stages of selected procurement procedure.
In all cases, the time is specified in days which relate to calendar days. Contracting authorities
should consider the contract complexity and allow sufficient time for submitting required
information and preparing tenders, when it comes to setting the timescale for submitting
requests for participation on tenders.

Bovis (2012, p.77) states that in open procedure, the minimum time limit for receipt of

tenders must be 52 days from the date on which the contract notice was sent. When

contracting authorities have published a prior information notice, the minimum time limit

may be shortened to 36 days. In restricted procedures, negotiated procedures with publication

of a contract notice and competitive dialogue:

— The minimum time limit for receipt of request to participate must be 37 days from the date
when the contract notice is sent;

— In the case of restricted procedures, the minimum time limit for the receipt of tenders must
be 40 days from the date when the invitation is sent.

When contracting authorities have published a prior information notice, the minimum time
limit for the receipt of tenders under restricted procedures may be shortened to 22 days. In the
case of restricted and negotiated procedures with publication of a contract notice, because of
urgency it becomes impracticable with the time limit specified in the directive, contracting
authorities may accelerate the award procedure by specifying:
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— A time limit for the receipt of request to participate which may not be less than 15 days
from the date on which the contract notice was sent, or less than 10 days if the notice was
sent by electronic means;

— In the case of restricted procedures, a time limit for the receipt of tenders which must be
not less than 10 days from the date of the invitation to tender;

— Under a negotiated procedure or in competitive dialogue the time allowed for receipt of
tenders may be agreed between the parties involved (Bovis, 2012, p.78).

1.3.7 Use of procedures

Previous chapters explain in detail different types of procedures, while Figure 7 shows which
procedure is used the most and its values.

Figure 7: Use of procedures (number and value of contract award notice) from 2006 to 2010
(in %)
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Source: PwC, Public procurement in Europe - Cost and effectiveness, 2011, p.15.

Open procedures make a large share of public procurement at about 73 % of all tender notice
in the Official Journal over the last five years as it is shown in Figure 7. We can see that the
values in the open procedure were lower - about half of the total. In 2010 this amounted about
106.000 contract award notices or about 460 notices every working day of the year. The
second most used is the restricted procedure, for the contracts of much higher value.
Restricted procedures amount to 9 % of award notices whereas 23 % of the contracts awarded
value. Negotiated procedures with publication account for about 8 % of total value. The share
of values is 14 %, which is also higher, indicating higher contract values than for the open
procedure. This procedure has more correspondence with the open procedure, but is less
structured and allows more flexibility.
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Negotiated procedure without publication, a peculiar version of procedure, occurs in about 7
% of the cases whereas the authority is permitted to consult the contractor or contractors of its
own choice and negotiate with one or several of them. Value of this procedure is about 5 %.
Competitive dialogue is the least used procedure, about 500 cases across all countries in the
previous years, which is less than half of a percent. We find that total values are involved a bit
higher — approximately 4 % of total value of contracts awarded in 2006-2010. Data from the
last five years show multiply use of the competitive dialogue since it was introduced during
the last revision of the Directives in 2004. The procedure that is less used is the design contest
whose share is minor.

1.4 Procedure below EU threshold values

In principle, EU Directives only apply to contracts which have a total estimated value
exceeding the pre established thresholds set by the Directive 2004/18/EC17. Below EU
Directives thresholds, Member States have national purchasing procedures that vary from
country to country, yet there are, however, some very similar standard processes across the
EU. Fundamental rules of EU law including without limitation of the free movement of
goods, the freedom of establishment and the freedom to provide services in the EU as well as
the principles of transparency, objectivity and non-discrimination must be respected in all
cases also below the EU thresholds (EFTA, p.8). There are two types of procedure:

— Direct Agreement - Through this procedure, the contracting authority is free to purchase
from any supplier without seeking a minimum number of quotes or conducting a tender
procedure. Direct Agreement is intended for:

» Purchase of low value, where the cost of the administration of a formal tender
procedure is not in proportion to the value of the contract;

» Assingle purchase of a supply or service which is not regularly used, and which is not
within a framework agreement. (EFTA, 2007, p.1).

Where direct invitations are issued, firms from which tenders are sought should be a good
representative sample of all potential bidders in the market concerned. The number invited to
tender should be determined by the size and particular characteristics of the project should be
undertaken. The number must be sufficient to ensure adequate competition, and should not be
restricted for reasons of administrative convenience. At least five firms should normally be
invited to submit tenders;

— Quotation procedure - Some Member States laws provide for a quotation procedure for
contracts of low value. The contracting authority seeks a minimum number (usually 3-5) of
quotes from market participants. No national-wide publication or formal procedures are
required, and no complex drafting of technical specifications. Usually some kind of paper
trail is required to demonstrate that several quotes have been sought. (EFTA, 2007, p.1).
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1.5 Public procurement process

Public contracts are contracts for pecuniary interest concluded in writing between one or more
economic operators and one or more contracting authorities and having as their object the
execution of works, the supply of products or the provision of services within the meaning of
this Directive (Directive 2008/18/EC). In order to award a contract there are a few stages of
procurement process that need to be fulfilled:

— Procurement planning;

Preparing tender documentation;

Notice of a tender;

Selecting a tenders;

Evaluating a tender and awarding a contract.

1.5.1 Procurement Planning

The procurement plan lays out the details of the procurement process, and the steps that will
be required (OECD, 2010, p.97). According to the USAID (2007, p.23) the rules regulating
the public acquisition of goods, works and services all require the advertisement of
information about procurement plans, tenders and contract awards. The purpose of the
preliminary notice is to provide potentially interested economic operators with:

— Information about a Contracting Authority’s procurement plans;

— Notification that competition procedures for specific procurement have been released,;

— Details and other information on the award of contracts.

1.5.2 Preparing tender documents

The directives include detailed rules on the selection, technical specifications and award
process, but also it leaves to the member states to regulate the detailed content of the
documentation for the pre-qualification and the tender award process.

SIGMA (2010, p.722) report explains that the tender documents are the focal point in the
tendering process and shall furnish all information necessary for a prospective tenderer to
prepare a responsive tender for the supplies, services and works to be provided. While the
detail and complexity of these documents may vary with the size and nature of the contract,
they generally should include:

— Instructions to tenderers;

— General and special conditions of contract;

— Technical/services specifications;

— Tender form;

— Contract form.
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1.5.2.1 Instructions to tenders

According to the USAID (2007, p.54) invitation to tenderers provides instructions covering
such things as:

— Access to government information;

— Submission of tenders;

— Group bids;

— Alternative tenders.

The use of model document, which is composed to avoid the need for constant amendment, is
mandatory. The style of the Instructions to Tenderers Model cannot be changed without
consulting the Public Procurement Agency.

1.5.2.2 General and special conditions of contract

The conditions of contract are mandatory, and shall be used when tendering for the supply of
goods, services and works. Contracting Authorities shall decide whether or not special
conditions are applicable to their particular requirement expect the mandatory ones.
Contracting Authorities must consult the PPA before making any amendment or qualification
to either the general or special conditions of contract (USAID, 2007, p.58).

1.5.2.3 Technical/services specifications

USAID (2007, p.54) in its guidelines defines specification as a statement of requirement. It is
also sometimes referred to as a scope of work. The purpose of technical and service
specifications is to give instructions and guidance to tenderers at the tendering stage about the
nature of the tender they will need to submit, and to serve as the economic operator’s mandate
during the contract implementation.

The technical specifications will be included in the tender documents and will become an
annex of the eventual awarded contract as a result of the tender. They should reflect correctly
the needs of the contracting authority and the budget estimations made for the acquisition.
Incorrect or unrealistic specifications are a common reason for many of the problems that
later frequently occur during the tender and award process, such as the need for issuing
amendments to the tender dossier, cancellation of tender proceedings, lodging of complaints
and contract problems. Technical specifications must afford equal access for candidates and
tenderers, and not have the effect of creating unjustified obstacles to competitive tendering.
The directives provide that the technical specifications should be defined by the contracting
authorities by reference to national standards implementing European standards, or by
reference to European technical approvals, or by reference to common technical specifications
(SIGMA, 2010, p.724).
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1.5.2.4 Tender form

Tenderers must be asked to sign and return a tender form thereby confirming that their offer is
made on the organization’s terms and conditions. All those documents which will form the
contract in the tender form should be included and the organization must ensure that the
documents listed are correct and comprise the whole of the tender package. This list of
documents together with an accepted offer will form the contract (USAID, 2007, p.57).

1.5.3 Notice of tender

Notices for contracts of a certain type and value, which means that they are subject to the
Directive, must be advertised in the Supplement to the OJEU. Notices are published free of
charge. As mentioned before free online version of the Supplement of the OJEU is called
TED. TED is updated five times per week, and all notices are published in full and translated
into all EU languages. TED provides free access to business opportunities for economic
operators that use the TED database to search for tender opportunities by country, region,
business sector or other categories (SIGMA, 2010, p.759).

The Directive includes permitting but not obliging provisions, a contracting authority to pre
inform the marketplace about potential future contract opportunities by advertising, using a
Prior Information Notice (PIN). Use of PIN is hence voluntary and not obligatory.

According to SIGMA (2010, p.761) the contract notice is an extremely important part of the
procurement process. It marks the commencement of the formal procurement process for a
specific contract and notifies potential economic operators of the opportunity to participate in
the procurement process. To ensure as much competition as possible and to comply with the
basic requirements for transparency, the contract notice must be drafted in a way that clearly
describes the nature, scope and estimated value of the contract and how economic operators
can apply to participate in the process. The contract notice must also be completed fully and
correctly. Contract notice, that has already been published, needs to be amended before the
closing date for the submission of tenders and a new contract notice must be published in the
same form as the original. If necessary, the time allowed for submission of tenders or
applications can be extended.

1.5.4 Selection of tenders

It is important for a contracting authority to ensure that it will enter into a contract with an
economic operator that has the ability to perform and complete the contract. Thus a
contracting authority may want to check, for example, economic operator’s suitability in
terms of compliance with basic legal requirements as well as the financial resources,
experience, skills and technical resources and exclude from the procurement process those
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economic operators that do not satisfy such checks. This is known as the selection or
qualification process (SIGMA, 2011c, p.2).

In a significant way, the Directive restricts a contracting authority’s discretion in this area: it
lists the selection criteria which contracting authority may choose to use, it lays down the
evidence or references that a contracting authority may require from economic operators to
verify that the set of selection criteria are satisfied, and it also lays down general rules
concerning the process of selection. The Directive seeks to ensure that fair opportunities of
participation are given to economic operators and that the selection process does not provide
opportunities for contracting authorities to cover discrimination.

Based on SIGMA (2010, p.924) the selection of economic operators and the award of a
contract are two different operations in the procedure for the award of a public contract and
they are governed by different rules and are distinct from a conceptual point of view:

— Selection criteria — are applied to determine which economic operators are qualified and
able to perform the contract. They therefore relate to the economic operators (tenderers or
candidates);

— Award criteria — are applied to determine which tender meets the set of specifications and
requirements and choose the best one amongst them. These criteria therefore relate to the
tenders.

According to SIGMA (2011c, p.2) only the following selection criteria may be used by a
contracting authority to establish whether an economic operator is qualified to perform a
specific contract:
— Personal situation of the economic operator:
» mandatory grounds for exclusion;
» optional grounds for exclusion;
— Suitability to pursue the professional activity;
— Economic and financial standing;
— Technical and/or professional ability.

The award criteria are the criteria that create the basis on which contracting authority chooses
the best tender and awards a contract. They must be established in advance by the contracting
authority and must not be unjust to fair competition. As it is stated in SIGMA (2011d, p.2) the
Directive limits the criteria that a contracting authority may apply to award a public contract
to either:

— The lowest-price criterion or

— The most economically advantageous tender (MEAT) criterion, which means applying

other criteria in addition to price.
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In case when a contracting authority chooses to apply criteria of lowest-price, the contract is
awarded to the tenderer which offers the lowest price for a compliant tender. So the price is
the only factor that is taken into consideration to choose the best compliant tender. Received
tenders are evaluated according to the set of specifications and on the basis of a pass or fail
system. Neither cost analysis nor quality considerations can come into play in this choice.

When contracting authority use the most economically advantageous tender (MEAT)
criterion, they take into account other criteria in addition to the price, such as the quality,
delivery time, and after-sales services. The aim of the MEAT criterion is to identify the tender
which offers the best value-for-money.

1.5.5 Evaluation of tenders and contract award

The evaluation of tenders is the stage in the procurement process during which a contracting
authority identifies which one of the tenders is meeting the set of requirements and which one
is the best on the basis of the pre-announced award criteria (i.e. either the lowest-priced or the
most economically advantageous tender). The qualified tenderer whose tender has been
determined to be either the lowest-priced or the most economically advantageous, as the case
may be, is awarded the contract (SIGMA, 2011e, p.2).

Economic operators have to submit both selection stage information and their tenders at the
same time where the open procedure is used. The evaluation process will comprise two
stages. First the contracting authority will evaluate the selection stage information in order to
ensure that the economic operators are suitably qualified and, then go to the evaluation of the
tenders that are received from suitably qualified economic operators. When the restricted,
competitive dialogue or negotiated procedure with prior publication of a contract notice is
used then the selection stage and the tender evaluation stage will comprised two separate
processes. In general terms, the process of evaluation of tenders is carried out by a suitably
competent evaluation panel, which may be either the relevant unit of the line organization of
the contracting authority or a specifically established evaluation panel/tender committee
(SIGMA, 2010, p.1004).

In SIGMA (2011e, pp.4-6) report “Procurement Brief 9 — Tender Evolution and Contract

Award” it is stated that the evaluation panel will carry out the following activities:

— Formal compliance check - consists of establishing which tenders are compliant with the
procedural requirements and formalities set by the contracting authority in the tender
documents;

— Technical and substantive compliance check - check consists of identifying the tenders that
are compliant with the specifications and the contract conditions and other fundamental
substantive requirements;
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— Choice of the best tender on the basis of the pre-announced award criteria (either the
lowest-price criterion or the MEAT criterion);
— Recommendation for the award of the contract.

In general, non compliance with fundamental procedural requirements, specifications and
other fundamental substantive requirements will result in the rejection of the non-compliant
tenders. To accept tenders that do not comply with such requirements is against the principle
of equal treatment. The reasons why the tender for non-compliance with specifications and
other substantive requirements is rejected must be clearly and exhaustively explained and
documented in the evaluation report. Generally speaking, non-compliance with non-
fundamental procedural requirements and specifications and other non-fundamental
substantive requirements would not constitute a reason for the rejection of a tender, but it
would lead instead to a request for clarification (SIGMA, 2011e, p.6).

In SIGMA (2010, p.1021) report it is emphasized that the directive does not define what is

meant by an abnormally low tender. However, it is generally recognized that the concept of an

abnormally low tender refers to a situation where the price offered by a tenderer appears to be

unreasonably low so it raises doubts whether the tenderer would be able to perform the

contract for the tendered price. If this is the case, once the contract has been signed, the

tenderer might, for example:

— Not deliver all of the goods, works or services that form the object of the contract or not
deliver them in accordance with the terms of the contract;

— Interpret the contract in the narrowest possible way so as to compensate for what it has lost
through pricing at such a low level and then asking for variations and extra payments.

The implications for the contract need to be considered very carefully if the evaluation panel
suspects that a tender is abnormally low. Regarding the award of the contract the evaluation
panel normally has the mandate to issue only a recommendation to the contracting authority,
but cannot make the final award decision. The evaluation report contains the recommendation
to award the contract. The evaluation report must have attached all of the documentation
drawn up by the evaluation panel during the performance of its tasks.

Once the award approval has been given, the contracting authority notifies the successful
tenderer in writing that its tender has been accepted for the contract award. The contracting
authority must notify all tenderers and candidates of the contract award decision before it
concludes the contract with the winning tenderer. This notification is followed by the
‘mandatory standstill period’. The mandatory standstill period means that a minimum number
of calendar days (which, in very broad terms, may be either 10 of 15) must elapse between the
written communication of the contract award decision to all tenderers and, where relevant, to
candidates and the contract conclusion (SIGMA, 2011e, pp.9-10).
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2 CORUPTION IN PUBLIC PROCUREMENT

Corruption can appear in each stage of the procurement procedure. It can arise through
violations of general procurement rules or through abuse of legal authorization of
discretionary decisions from the rules. Considering the involvement of the high level of funds,
public procurement is especially vulnerable to corruption. Big amount of health and education
costs are used for procurement of goods and services. For example general estimate is that
between 20 and 50 percent of government health expenditure is spent on procurement of
medicines (Heggstad, Froystad & lIsaksen, 2010, pp.3-5).

Heggstad et al. (2010, pp. 3-5) define corruption as the abuse of public funds for private or
political gain. This definition of corruption refers to interaction between the public and the
private, corruption can also occurs among private sector parties. It may be useful to
distinguish between administrative or bureaucratic corruption, and high level or political
corruption (Heggstad et al., 2010., pp. 3-5):

— Bureaucratic corruption may be defined as corruption in the public administration. - This
type of corruption is often considered low level, and can be encountered daily by citizens
and firms in contact with public administration, police, and customs. One might be
required to pay a fee, a facilitation payment, in order to procure or speed up the provision
of services. One may be entitled to these services, but one must pay a bribe in order to get
hold of them;

— Political corruption is considered to be high level, and more serious than petty corruption.
Political corruption occurs when politicians at the highest level of political authority are
corrupted. They are free to change and implement the laws in the name of the people.
Politicians may provide illicit favors in order to for them to influence the formulation of
laws, regulations and policies, in a manner which will give advantages to a particular

group.

These are the ten sectors most vulnerable to corruption according to Transparency
International:

— Public works, contracts and construction;
— Real estate and property development;

— Oil and gas;

— Heavy manufacturing;

— Mining;

— Pharmaceutical and medical care;

— Utilities;

— Civilian aerospace;

— Power generation and transmission;

— Forestry.
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2.1 Forms of corruption and participants

According to Heggstad et al. (2010, pp.8-10) corruption in public procurement can happen in
many different ways. This ranges from the most common form of upfront bribery and
facilitation payments to more subtle forms of political corruption. These forms are as follows:

Bribery is frequently seen as the most common type of corruption, and can be defined as
an offer of money, goods or services in order to gain an advantage. Bribes can influence
the government’s choice of suppliers of goods and services. This can distort the allocation
of resources and talents. Bribes can be used to avoid red tape and thereby speed up
government’s granting of different kinds of permissions. The choice of offering bribes is
closely linked to risk. There is a risk of being detected in bribery, and the punishment can
be severe. Since bribing is an illegal agreement, the benefits to be gained are uncertain;
Extortion may entail to cause harm or to threaten a person in order to obtain something;
Embezzlement is the illegal appropriation of property or money entrusted to someone, but
owned by others;

Nepotism is to favor relatives when granting jobs or benefits;

Patronage systems: Patronage takes place when local public office holders grant favors,
jobs and contracts in return for political support. Such systems tend to disregard formal
rules, and instead give importance to personal channels;

Fraud involves some kind of deceit and manipulation or distortion of information, by a
public officer, with the intention to seek personal gain. Fraud is an economic crime which
covers more than bribery and embezzlement. In procurement corruption fraud often takes
the form of failure to meet contract specifications, or false, inflated or duplicated invoices;
Big rigging takes places when companies conspire to fix the price for goods and services,
purchased through a bidding process, to an artificially high level. One can distinguish
between bid rigging where a public procurement officer take part in the bid rigging and
situations where only companies take part in corruption. The additional funds obtained
through the inflated contracted price tend to be distributed amongst the conspirators.

Depending on the form of corruption used, corruption requires the involvement of various
actors. Bribe and facilitation payments require a giver and a taker, often a facilitator and,
depending on the amount, someone providing a safe haven for the money or to facilitate a
money laundering scheme.

Wiehen and Olaya (2006, pp.26-28) notice that are a few corruption participants:

Official (representing a public authority, a government department) is usually called the
employer. The employer either takes the criminal initiative and extorts a bribe from the
bidders before making decisions in their favor, or is the recipient of a bribe initiative
originating from one or more of the bidders and accepts a bribe in exchange for such a
favorable decision;
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Bidders (suppliers, contractors,