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INTRODUCTION 

Digital markets are an increasingly important part of daily life as more people turn to 

digital services for entertainment, communication, and commerce. Recently competitive 

investigations by authorities around the globe have found that some of these markets are 

not competitive and controlled by a small set of firms with significant market power.  

These firms have used their power to block competitors in adjacent markets and remove 

threats to their control.  

Competition authorities have rightly focused their investigations on the largest digital 

markets, such as online shopping, app stores, and social networking. However, there is 

anticompetitive behaviour also occurring in smaller markets that are important to 

investigate and address. This thesis will investigate the competitive structure of one of 

these smaller digital markets. It will investigate the over-the-top messaging market 

(hereafter OTT) which is similar but distinct from other markets such as social media and 

social networking markets.  

The OTT messaging market is the market for services that allow consumers to message 

and interact with people online in private conversations. These conversations are within 

groups that users identify and are assisted in setting up based on their various identities 

(Nadler et al., 2020). The defining features of the OTT messaging market are that users' 

conversations are private and they can connect with contacts who they already know. Users 

exchange messages, in a variety of different media ranging from text to short videos, to a 

targeted group of contacts. These groups are managed by the user and all members of the 

group can communicate with each other in the same format. Examples of services in the 

market include WhatsApp, Messenger, and Viber (Bundekartellamt, 2019a; Competition & 

Markets Authority, 2020; Nadler et al., 2020). This is a distinct market from the online 

social media and social networking markets, which will also be defined (Federal Trade 

Commission v. Facebook, 2020). As of 2018 over 145 billion OTT messages were sent 

daily worldwide with over 4 billion users around the world participating in OTT messaging 

(Dobrilova, 2019).  

 

The research problem that this thesis will address is that the OTT messaging market may 

not be competitive. Its purpose will be to critically analyze the market structure for OTT 

messaging and the proposed competitive remedies by authorities in the European Union 

(hereafter EU) and United States (hereafter US) to propose a package of remedies that 

would ensure free competition in the messaging market 

The methodology will follow the standard analysis of market structure suggested in the 

theoretical literature and applied by competition and regulatory authorities around the 

world (Rogerson & Holmes, 2010; Stumpf, Martins, Alexiadis, Dillon & Cole, 2018). The 

first step will be to define the boundaries of the market for OTT messaging applications 
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and how they differ from social media and social networking. This thesis will follow the 

Federal Cartel Office (FCO) in Germany, the Competition and Market's Authority (CMA) 

in the UK, and the US Federal Trade Commission’s (FTC) definitions of the OTT 

messaging market.  

Once the market is defined, the thesis will determine if a single provider holds significant 

market power (SMP) in any market. This will initially be evaluated using traditional 

measures of market concentration such as market share and the Herfindahl-Hirschman 

Index. Network effects, which are of great importance in the mobile communication 

markets, will also be explored. However, since almost all OTT messaging services are 

offered for free in exchange for the user's data, many traditional tests such as the Lerner 

Index cannot be used. Instead, the thesis will propose a novel application of a modified 

small but significant non-transitory increase in price test (SSNIP) for markets dominated 

by pay-with-data services. The next step in the market analysis is to analyze the behaviour 

of the market participants to observe if they are acting in an anti-competitive manner. This 

thesis will investigate if firms are cross-subsidizing their services in the market to offer 

service at below marginal cost or if they are buying out or blocking competitors in the 

market. Finally, it will investigate barriers to entry into the market for new firms to find the 

challenges that a new entrant would have entering the market. These investigations will 

show that the current market for OTT messaging in the EU and US lacks free competition 

and is currently dominated by a monopolistic firm.  

  

Finally, the thesis will review regulation and competitive remedies in selected EU and US 

markets that have similar properties to the OTT messaging market. The markets that will 

be reviewed are the contemporary market for SMS messaging in the EU, the US 

terminating transatlantic telegraph, the regulation of electricity transmission systems in the 

EU, and the market for computer operating systems in the US and EU. It will also analyze 

the proposed competitive remedies for digital markets and OTT messaging from 

authorities in the US, UK, Germany, and EU. It will combine these proposals to create a 

structure for how free competition could be restored in the OTT messaging market. This 

will include remedies to reignite competition in the OTT messaging market as well as 

longer-term recommendations for how competition can be protected  

1 OVER-THE-TOP MESSAGING MARKET  

Before analyzing the competitive structure of the OTT messaging market, it is important to 

understand exactly what defines the market and the firms competing in it. This section will 

start by outlining the OTT messaging market along with a description of the major 

competitors in the market. It will also include a brief taxonomy of markets that share some 

similarities to the OTT messaging market but are not part of it. Finally, this section will 

briefly discuss selected properties of the OTT messaging market that are critical to a 

complete understanding of its functioning. This section should provide the reader with an 
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understanding of the OTT messaging market before diving further into the analysis of its 

competitive structure.  

1.1 Definition of the Market for Over-the-Top Messaging 

The market that this thesis will focus on is the OTT messaging market, which is the market 

for services that allow consumers to message and interact with people online in private 

conversations. These conversations are within groups that users identify and are assisted in 

creating based on their various identities (Nadler et al., 2020). This is a distinct market 

from the online social media and social networking markets, which could also be referred 

to as OTT services but are distinct and defined in section 1.2.  

A product is defined as Over-the-Top communication if the message transmission occurs 

through a network without the participation of the network owner (Kotterink et al., 2015). 

For example, the WhatsApp service offered by Facebook allows users to communicate 

either over the cellular data network or a home internet connection without the cooperation 

of the internet service provider (Helyer, 2016). The Short Message Service (hereafter 

SMS) is an example of a messaging service that offers similar features to WhatsApp but 

requires the input of the network owner. Where WhatsApp messages are routed by 

Facebook’s servers without the knowledge of the underlying internet network, SMS 

messages are routed by the cellular network and require the participation of both the sender 

and receiver’s wireless carrier (Helyer, 2016; Triggs, 2019). Until December 2020 the 

OTT and traditional messaging markets were distinct and regulated entirely separately by 

the EU. However, in December 2020 OTT messaging services were moved into the same 

category as traditional telecom and messaging services for privacy regulation in the EU 

(Stankey, 2019). At the same time, OTT and traditional messaging services are still 

regulated separately in the US (Dortch, 2018).  

At a technological level, OTT messaging is a substitute for traditional messaging products 

and traditional messaging is only an imperfect substitute for OTT messaging. Traditional 

messaging always requires a connection to the host network, where OTT messaging can 

work anywhere there is an internet connection, without network support (Kotterink et al., 

2015). However, surveys of consumers in the EU have found that while some consumers 

treat OTT messaging as a substitute for SMS messaging, the majority use OTT messaging 

as a compliment to SMS messaging. This might be by using SMS for one-off 

communication and OTT messaging for long-running group chats or using OTT messaging 

for media sharing which is not supported in SMS messaging (Arnold, Schneider & 

Hildebrandt, 2016). US legislators, the German FCO, and the US FTC agreed with this 

finding in their research, stating in separate reports that SMS messaging and OTT 

messaging are similar but distinct markets (Bundekartellamt, 2019b; Federal Trade 

Commission v. Facebook, 2020; Nadler et al., 2020). For this thesis, SMS messaging will 

be considered a distinct market to match the findings of these authorities. However, SMS 
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messaging will be included in some calculations of market power, as it provides an 

interesting point of comparison.  

The defining feature of the OTT messaging market compared to other OTT social services 

markets, such as social networking or social media, is that users' conversations are private 

and they are connected with contacts that they already know. Users exchange messages, in 

a variety of different media ranging from text to short videos, to a targeted group of 

contacts. These groups are managed by the user and all members of the group can 

communicate with each other in the same format (Bundekartellamt, 2019b; Nadler et al., 

2020).   

One of the first examples of an OTT messaging product was the MSN messenger 

application which allowed users to exchange messages with friends, family members, and 

colleagues. The conversations could be between 2 or more users, depending on their 

preferences. Contacts were suggested by the application but managed by the user. Only 

other people who were specifically added to the contact or 'buddy' list could start a 

conversation with a user. (Microsoft, 1999). More modern examples of OTT messaging 

services include WhatsApp, Messenger, and Viber (Bundekartellamt, 2019b; Competition 

& Markets Authority, 2020; Nadler et al., 2020). 

The market for OTT messaging is not restricted by many of the geographic limitations that 

impact traditional firms, such as the distance to customers. Any person with access to the 

internet is a potential user of an OTT messaging service (Facebook Inc., 2020). However, 

there are political barriers that prevent the entire world from being a single market for 

messaging applications.  Countries with strict censorship or distrust of external firms tend 

to have an internal market for OTT messaging services. For example, Russia’s VK 

Messenger and China’s WeChat are both used by the majority of the domestic population 

but virtually unknown externally (Gershkovich, 2020; Sapra, 2019). As this thesis is 

focused on the EU and US markets, it will ignore these local services. Although they have 

a massive market share in the home countries, import restrictions prevent external services 

from competing in their home markets and they have not shown interest in competing 

internationally. We are therefore focusing on the international OTT messaging services 

market.  

1.2 Similar but Distinct Markets to Exclude  

Apart from the OTT messaging market, there are a few similar markets that might be 

confused as being part of the OTT messaging market. These include the market for specific 

messaging services, social networking services, and social media services. This section 

will outline the differences between the OTT messaging market and these other markets 

and explain why they are considered unique markets.  
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Specific messaging products that do not enable general messaging behaviour are excluded 

from the more general market for OTT messaging products. Examples of context-specific 

messaging products include Slack and Zoom. These platforms enable private messaging 

between users or groups of users, but they do not enable general communication with other 

users on the platform or the construction of a network of contacts.  Slack or Zoom 

messages are limited to the instance you are in, such as a corporate Slack group or a Zoom 

meeting. Users cannot message other users on the platform who are not a part of the same 

group, even if they know each other and would like to communicate (DesMarais, 2016; 

Mykhoparkina, 2020). Thus, while users might substitute context-specific services for 

some of their messaging needs, context-specific services lack all the features required to 

fulfill all a user's messaging needs. However, a context-specific messaging product can 

move from the context-specific messaging market to the OTT messaging market. Discord 

is currently transforming context-specific messaging to a general messaging service 

(Citron, 2020).  

OTT messaging is a separate market from the social networking and social media market. 

Services in all three markets enable users to communicate and connect online, but with a 

different focus. A social network, as defined by the German FCO and US Congress 

facilitates:  

“their users finding, interacting, and networking with other people they already know 

online, and by providing a “rich social experience” through features on their products. 

People regularly use social network platforms to exchange “experiences, opinions and 

contents among specific contacts which the users define based on identity.” 

(Bundekartellamt, 2019a, as cited in Nadler et al., 2020, p. 91) 

A typical user of a social network might be looking to share their vacation photos with 

friends or ask for advice from a group of expatriates about the immigration procedures in 

their new home. In these cases, the user is looking to communicate with many people, 

potentially numbering in the hundreds, without necessarily targeting an individual as the 

subject of their communication (Competition & Markets Authority, 2020; Nadler et al., 

2020). 

Social media services are instead focused on the distribution and consumption of 

entertainment content. Users of these services are looking for entertainment, such as a 

video, and may interact with other users of the platform by leaving comments or other 

messages. These users are connected not by a previous relationship, but by their 

relationship with the content being consumed (Competition & Markets Authority, 2020; 

Nadler et al., 2020). YouTube is a classic example of a social media service, as it enables 

millions of people to share and engage with content, leaving comments and reviews on 

almost every video. However, there is no way to message other users on the platform or 

communicate away from the context of a piece of content (Perez, 2019). Table 1 shows a 
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comparison between OTT messaging, social networking, and social media services, 

highlighting the differences between them.  

Table 1: Categorization of Distinct Social Services 

Category OTT Messaging Social Network Social Media 

Conversation 

Scope 

1:1 or small 

group 

1:1 up to 1000+ person 

groups 

1:many 

Default Privacy 

of Conversation 

Private Public or private to a set 

group (e.g. Friends or 

Friends of Friends)  

Public 

Example Use Planning where 

to meet a friend  

Sharing photos of a recent 

vacation with friends and 

family 

Publishing a 

video review of 

bars in Paris 

Example 

Application 

WhatsApp, 

Viber 

Facebook Blue, LinkedIn YouTube, Reddit 

Sources: Bundekartellamt (2019a, 2019b); Competition & Markets Authority (2020); Nadler et al. 

(2020). 

It is important to note, that while almost all social networks and social media products 

offer some form of messaging, this does not mean they are in the OTT messaging market. 

For example, YouTube offers an extremely limited option for creators to interact with their 

audience outside of a video. This does not mean they are competing in the OTT messaging 

market as users are not able to create private conversations among themselves (Perez, 

2019). As well, many video games include messaging options for players in the game but 

these are not considered competitors in the messaging market as users are unable to 

communicate outside of the context of the game (Kotterink et al., 2015).  

Firms however may enter one or more of the markets listed above, even within the same 

service family. For example, users accessing facebook.com from the browser have access 

to social media, social networking, and OTT messaging all in a single webpage. It is 

instructive to note however that this is browser-specific behaviour. Mobile users are 

presented with different apps, all published by Facebook, for OTT messaging, social 

networking, and social media services.  

1.3 Market Participants and Their Offerings 

This section will provide a brief overview of the messaging market, including OTT and 

SMS messaging services.  All estimates for the number of users will be using monthly 

active users, which is the number of users that sent a message using the application over 

the previous month. Due to the difficulty in sourcing up-to-date information about the 

various products and the rapidly changing technology landscape all values should be 

considered broad estimates.   
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Table 2 lists the largest OTT messaging services along with their primary markets and the 

controlling firm. An interesting note about the messaging market is that beyond corporate 

ownership, there are a few key individuals who have been heavily involved in multiple 

companies identified here. Brian Acton founded both Signal and WhatsApp while VK and 

Telegram were both founded by the Durov brothers (Shu, 2013; Singh, 2021). 

The OTT messaging services listed in Table 2 all provide the same basic functionality of 

sharing messages to a user’s contacts, group messaging, and the sharing of media.  Some 

also include the option for voice or video calling, money transfer, or messages which are 

deleted after a limited lifespan. Users typically interact with the services through a client 

application on their mobile device, however some firms offer a website where users can 

send and receive messages (Bundekartellamt, 2019b). SMS on the other hand is limited to 

1:1 messages between mobile devices, with some media sharing support if the carrier also 

supports an additional protocol called Multimedia Messaging Service and the user 

purchases an additional data allowance.  

 

Table 2: Major Competitors in the OTT Messaging Market 

App Controlling 

Firm 

Primary 

Markets 

Restrictions 

WhatsApp Facebook Inc Worldwide Blocked in 

China 

Messenger Facebook Inc Worldwide Blocked in 

China 

WeChat Tencent Holdings China  

QQ Tencent Holdings China  

Telegram Telegram LLC Eastern Europe 

and Russia 

 

Snapchat Snap Inc Worldwide Blocked in 

China 

Skype Microsoft 

Corporation 

Worldwide  

Viber Rakuten Worldwide  

VK Mail.ru Russia  

Signal Signal 

Technology 

Foundation 

Worldwide  

SMS Messaging N/A Worldwide  

iMessage Apple Inc Worldwide Requires both 

participants 

have an 

iPhone 
Sources: China Internet Watch (2020); Deibert (2020); Facebook Inc. (2020); Nadler et al. 

(2020); Potuck (2020); Russell (2019); Sapra (2019); Schroede (2021); Shu (2013); Snap Inc. 

(2019); WhatsApp (2020); Zucchi (2019). 
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Since iMessage replaces SMS messages when an iPhone user attempts to SMS message 

another iPhone user, it might be better classified as a traditional messaging product. An 

iPhone user who wanted not to use iMessage would have to navigate multiple menus to 

revert to SMS messages (Helyer, 2016).  Thus, although iMessage does offer OTT 

messaging capabilities, the US Judicial committee ruled that iMessage is not an OTT 

messaging product (Nadler et al., 2020), and this master’s thesis will follow their ruling.  

Some nations place legal restrictions on the market for OTT communication services. This 

divides the world into a few distinct markets for OTT messaging services. The largest 

isolated market is China, which has two major messaging apps and does not allow 

Facebook or Snap owned products in the country (Zucchi, 2019). The reverse of this trend 

is that Chinese owned apps do not compete outside of China and their foreign user base 

typically uses them to communicate with friends and family in China. (Deibert, 2020). 

Russia also restricts the operations of foreign communication in their domestic 

communication market with limited success. Russia does however have two domestic 

products in VK and Telegram, that are mostly used inside of the Russian sphere of 

influence. The rest of the world operates as a single market for OTT messaging, as the 

internet allows for products to be shipped around the world instantly (Bundekartellamt, 

2019b; Competition & Markets Authority, 2020).  

1.4 Inherent Properties of the Messaging Market 

The messaging market has some inherent properties that all entrants to the market are 

going to face. These include the positive externalities that are generated by a user joining a 

network, the opaque payment structure and consumer lock-in. Each of these properties 

provides unique challenges and opportunities for market participants. These factors 

combine to make the messaging market different from many other market structures. The 

factors favour large firms with massive networks and the resources to acquire competitors 

as opposed to smaller firms. Antitrust scholars describe the competition between social 

networking and OTT messaging firms as for the market rather than in the market (Kades & 

Morton, 2020). 

These market properties are not caused by a single competitor or the current state of the 

market. The properties outlined below were present 22 years ago when MSN messenger 

was released to challenge the incumbent AOL Instant Messenger and continue to impact 

the choices of WhatsApp and Viber management. Authorities looking to manage the OTT 

messaging market need to be aware of the different properties of the market, otherwise 

their actions are doomed to fail.  
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1.4.1 Network Effects and Metcalfe’s Law 

For the user of an OTT messaging app, the most fundamental value that a product offers to 

them is the ability to communicate with anyone they would like to – from friends and 

family to businesses and government services. A new messaging application with 

interesting chat features, or an improved visual appearance, is not helpful if a user cannot 

contact their friends with it. Thus, the primary value of a messaging service is the number 

of connections in its network and the relevance of the network to the user. As new users 

join an existing network, it increases the number of possible connections for existing users, 

increasing the value of the network to them. In economic literature this is called a network 

effect when the current users of a good or service gain when more consumers purchase the 

compatible goods or services (Gandal, 2018). The firm controlling the network also 

benefits when new connections are created, as users with more connections in a network 

send more messages and are more valuable to network owners (Facebook Inc., 2020).  

A user switching to a new messaging network with n users then has two immediate effects. 

First, they generate n new connections for themselves, one with each of the users in the 

existing network, improving their welfare. The second impact is they generate 1 new 

connection for each existing user, improving their welfare slightly. This increase in 

connections is modelled as Metcalf’s Law, where the number of connections created by 

adding a new user is 2n bringing the total number of connections to (𝑛 + 1)2 (Metcalfe, 

2013). 

Therefore, assuming firms all generate the same revenue per connection, a larger network 

has a greater incentive to attract new customers. Incumbent firms with existing large 

networks can afford to pay more than smaller firms to acquire customers, either by 

encouraging new users to join their network or acquiring smaller firms with their network. 

It also gives incumbent firms a greater incentive to prevent users from leaving for a 

competitor as those users are more valuable to the larger network than they would be to 

their smaller competitor.  

1.4.2 Payment Structure and Transparency  

Currently there are no major OTT messaging apps that charge users for their service, 

instead firms generate revenue by selling advertisements, in-app features such as stickers, 

and user data (Ashwini, 2018). SMS messages are billed through the user’s mobile cell 

phone service, either by the message or a fixed rate for an allowance of messages 

(Chartier, 2008). There was a single case where an OTT messaging service tried charging 

its customers directly. WhatsApp charged customers $1/year with the first year of service 

free. This payment structure was discontinued after 2 years and since then no major service 

has attempted charging for access (Scott, 2016).  
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The price that users pay for an OTT service is primarily determined by the amount of data 

that the service collects on them and how that data is monetized (Bundekartellamt, 2019a).  

How user data is used and sold is disclosed to users through the service’s privacy policy 

and users are never given a full accounting of how much revenue the firm is generating 

through their usage of the service. This makes it challenging for a new entrant to compete 

on price, as they first must convince users how much they are paying in data for their 

current app and then explain how the alternative would cost less. This is significantly more 

complicated than a conventional market where customers can compare the price in a 

common currency between alternatives (Bundekartellamt, 2019a).  

A current example of how challenging this can be is outlined in the Italian Data Protection 

Authority’s lawsuits against WhatsApp. It alleged that WhatsApp misleads customers 

about how much data was being shared, and thus the price of the app. For the duration of 

this behaviour, it would have been impossible for other firms to compete on price in the 

market as WhatsApp’s true price was not available to consumers for them to make an 

informed choice (Reuters, 2021). 

Since the services are free to users, most consumers will be members of multiple networks. 

Being a member of an OTT service does not cost anything to the user unless they begin to 

interact with it. Firms are not competing on the number of registered members, but for the 

number of active members who are generating data and viewing ads. The importance of 

active users can be seen clearly in the financial reporting of Facebook Inc and Snap Inc. 

Both firms report detailed information on the number of active users on their financial 

disclosure forms for investors along with their income statements and balance sheets 

(Facebook Inc., 2020; Snap Inc., 2019).   

1.4.3 Consumer Lock In 

Since the value of a network to a user depends on who the user can contact on the network, 

it means that it is extremely challenging for a user to switch to another network unless their 

contacts are already using it. As a single user it is impossible to stop using a product 

without first convincing your contacts to also join and actively use the competing service. 

For a new firm entering the market this is a major challenge, as users may signup for your 

product but will not use it unless their contacts are also actively using it (Bundekartellamt, 

2019b). This property of a market is called lock-in and it can result in small differences in 

initial technology leading to one provider or service cornering the market. If the service 

has increasing returns to scale or scope, as is true in OTT messaging, the initial advantage 

will be increased as consumers adopt the more advanced technology leaving others behind 

(Arthur, 1989).   

This property of the market is reinforced in the OTT messaging market and other software 

markets by many users’ inability or unwillingness to change from a default behaviour with 

a product or service. The United States Department of Justice has alleged that being a 
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default service on a device results in de facto exclusivity. While users are technically able 

to switch providers, the difficulties involved mean that most users do not (US v Google, 

2020). This strengthens the lock-in effect and makes it harder for a competitor to convince 

users of a competing product to switch.   

Another force causing consumer lock-in is if a communication medium is considered the 

societal default for new communication between strangers in a region or a country. Once a 

service hits this critical mass, all consumers in the country become obligated to join the 

network to communicate with new contacts. This increases the demand price, as more 

consumers look to join, and decreases the supply price, as suppliers leverage economies of 

scale, benefiting the controlling firm (Allen, 1988). The classic example of a default 

communication method would be a telephone number at the end of the 21st century. Two 

individuals looking to communicate could be certain that both would have a phone number 

and access to the phone network (Zagorsky, 2019). In some regions OTT messaging has 

achieved that status, such as in Brazil and India where over 90% of the internet users use 

WhatsApp regularly (eMarketer, 2019).  

Once a service is considered the societal default these users will use this service for new 

conversations. When a market hits this point it is said to have passed the tipping point and 

tipped into a different structure. At this point there is no longer strong competition for the 

market, rather there is concentration around a single, dominant, provider. The provider 

might begin to collect monopoly rents associated with their market power and increase the 

barriers to entry (Lancieri & Sakowski, 2020).  

There have been some innovations for breaking consumer lock-in by offering a product 

that is interoperable with the network of another provider, such as MSN messenger’s 

compatibility with AOL Instant Messenger (AIM). This allows users to switch to a new 

product while continuing to communicate with their existing contacts without the contacts 

having to change (Microsoft, 1999). However, since that strategy was shown to be 

effective firms now protect their networks aggressively. Facebook has litigated 

aggressively to shut down any competitor that interoperates with their network even 

though Facebook uses a public communication interface and could allow for interoperation 

(Ruddock, 2015; Schenck, 2018). 

With the boundaries and the basic structure of the market in mind, section 2 will cover the 

competitive structure of the market. It will consider traditional measures of market 

concentration while also examining the OTT messaging market through the lens of the 

unique properties of the market from this section. The properties outlined above 

demonstrate that there is a possibility of anti-competitive actions by a dominant firm, but it 

is important to examine if it is engaging in anti-competitive behaviour.  
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2 COMPETITIVE STRCTURE OF THE OVER-THE-TOP 

MESSAGING MARKET  

This section will look at the OTT messaging market and examine various measures of the 

competitive structure of the market to determine if any participant has SMP. This section 

will first cover the traditional measures of market concentration that have been used in past 

investigations by competition authorities to show that a firm has SMP. Next, it will 

investigate a measure of market concentration that is focused on the unique properties of 

the OTT messaging market, specifically that users do not pay directly for the service. 

Finally, it will investigate the behaviour of the largest firms in the market to see if they are 

using their market power in anti-competitive ways. This methodology was picked as it 

follows the standard analysis of market structure from the theoretical literature and used by 

competition authorities around the world (Rogerson & Holmes, 2010; Stumpf et al., 2018).  

2.1 Traditional Measures of Market Concentration 

While the market for OTT messaging services may be different than many industrial 

sectors, some traditional measures of market concentration are still useful to analyze the 

market structure. Since most products are provided to end-users without direct payment, 

measures such as the SSNIP do not work. However, measures of market share and 

externalities are still valuable to indicate if there is a firm with SMP. This follows with the 

analysis methodology of authorities in the US and UK who both used these measures as an 

alternative in the case of advertiser funded markets (Competition & Markets Authority, 

2020; Nadler et al., 2020).  

This section will look at the messaging market through the lens of two measures of market 

concentration, market share and the Herfindalh-Hirchman Index, as well as the impact of 

network effects on concentration. These measures will show that Facebook controls a 

significant share of the market for OTT messaging products and their market position 

warrants further investigation.  

2.1.1 Market Share 

One of the simplest measures of market power is the market share controlled by different 

participants. While there is some disagreement by competition authorities over what 

market share indicates SMP, both US and EU competition authorities agree that a market 

share above some threshold warrants investigation. The US FTC policy states that market 

share above 50% is sufficient to warrant investigation while European case law states that 

between 40% - 55% share of the market indicates a dominant position depending on other 

structural factors (EPRS, 2019; FTC, 2013). 
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Table 3: Monthly Active Users for Major Messaging Services 

Service Monthly Active Users 

(millions)  

Global Market 

Share 

All Messaging Market Share Excluding China 

and Russia 

OTT Market Share ex-China and 

Russia 

WhatsApp 2,000 17.8% 24.9% 39.8% 

Messenger1) 1,500 13.4% 18.7% 29.9% 

WeChat 1,210 10.8% N/A N/A 

QQ   807  7.2% N/A N/A 

Telegram   500  4.5%  6.2% 10.0% 

Snapchat2)  440  3.9%  5.5%  8.8% 

Skype3)  300  2.7%  3.7%  6.0% 

Viber4)  260  2.3%  3.2%  5.2% 

VK    73  0.7% N/A N/A 

Signal    20  0.2%  0.2% 0.4% 

SMS 

Messaging5) 

Global:      3,200  

Ex-China:  2,100  

28.5% 26.2% N/A 

iMessage6)  900  8.0% 11.2% N/A 
Notes: 

1) Messenger last reported user numbers separately from Facebook in 2018. 

2) Snap Inc only reports daily active users, this value was estimated by the US House Judicial Committee from Snap’s ad platform analytics. 

3) Skype last reported user numbers in 2015. This number is expected by industry observers to be much lower today. 

4) Viber last reported user numbers in 2014. The user count is expected to be unchanged by industry observers. 

5) There is no unified reporting of SMS usage globally. The number is estimated from the total worldwide mobile subscriber count (5 billion) and the estimated share of 

subscribers that use SMS monthly (64%). Global subscribers outside of China estimated by removing the number of cellular subscribers reported by the Chinese 

Telecommunication industry from the global count. 

6) Apple does not report usage numbers on iMessage. This number is estimated from the number of iPhones in use worldwide. 

Sources: CIW Team (2019); GSMA (2020); GSMA Insights (2020); Mail.ru Group (2020); Nadler et al. (2020); Protalinski (2020); PYMNTS (2016); 

Schroeder (2021); Singh (2021); WhatsApp (2020).
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Measuring market share in OTT messaging is challenging, as users can register and use 

multiple services, or register for a service without using it. This master’s thesis will follow 

the lead of US legislators and the firms themselves by measuring the market share in 

monthly active users. These are users who have actively used the product in the last 30 

days and excludes users who have accounts that were inactive during that period. A single 

person may use multiple services in a month and thus count towards two or more services’ 

totals, but this is appropriate as all the services would have profited from the user’s 

interactions.   

Table 3 shows the number of monthly active users for each of the major messaging 

services with more than 100 million monthly active users. Signal and VK are included in 

the list despite their low user numbers as they are controlled by the founders of WhatsApp 

and Telegram, respectively. The table also includes two apps that are exclusive to the 

Chinese market, as well as iMessage and SMS messaging for comparison. 

Combining the market share from Messenger and WhatsApp, as they are both owned by 

Facebook Inc. (hereafter Facebook), the combined product has a share of 43.6% in all 

messaging outside of China and Russia, including SMS and iMessage. Narrowing down 

our analysis to just OTT messaging products outside of China and Russia, as seen in 

column 6 of Table 3, and Facebook’s market share is 69.7% of the OTT messaging market. 

Market share alone is not enough to conclude that Facebook has SMP or that Facebook has 

abused their market power. However, their market share is well above the threshold for 

investigation in both the EU and US to see if Facebook holds SMP or has engaged in abuse 

of their power.  

Looking at the data in aggregate however misses some important variations in the market 

structure around the world. According to Facebook’s internal data, WhatsApp is actively 

used by 99.9% of the smartphone owning population in Spain (Nadler et al., 2020). This is 

not an isolated case either, as part of the acquisition of WhatsApp, then Facebook CFO 

Javier Oliver noted that “in markets where [WhatsApp does] well, they literally reach 

100% of smartphone users—which is a big part of the population.” (Nadler et al., 2020). In 

these selected markets where WhatsApp controls close to 100% of the market for OTT 

messaging, Facebook holds SMP. However, the market for OTT messaging is global and 

the remainder of the analysis will then be focused on the larger EU and US aggregate 

markets to show that Facebook holds SMP over the entire market in these regions.    

2.1.2 Herfindalh-Hirchman Index 

The Herfindalh-Hirchman Index (HHI) measures the level of concentration in a market. 

Much like market share, it is used by competition authorities not as a final arbiter of if a 

market has competitive concerns but rather to indicate if a market requires further 

investigation (Shepherd, 1987). It is calculated as the sum of the square of market share for 

the firms in the industry: 
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𝐻𝐻𝐼 =  ∑ 𝑠𝑖
2 

𝑁

𝑖−1

(1) 

An industry with a perfectly competitive environment, where there are many small firms 

would have an HHI value approaching 0 whereas a monopolistic market would have an 

HHI score of 10,000 (Shepherd, 1987; The United States Department of Justice, 2018).  

Different competition authorities use different standards to judge if a market is 

concentrated and needs further investigation. In the US the FTC states that a score of 1,500 

– 2,500 means the market is moderately concentrated and over 2,500 is a highly 

concentrated market (FTC, 2013). The EU commission uses HHI primarily to investigate 

mergers, where it looks at the change in HHI due to the proposed merger. However, it also 

considers any market with an HHI above 2,000 where one of the participants has greater 

than 50% market share to be an indicator of competitive concerns (European Commission, 

2004a). As shown in section 2.1.1 Facebook does have a market share above this threshold, 

thus an HHI above 2,000 would be a concern by EU standards. 

Using the data from Table 3 the HHI index for the OTT messaging market is 5100. The 

FTC would classify this market as highly concentrated and under EU Commission 

Guidelines this should be considered an initial indicator of competition concerns (EPRS, 

2019). Under the guidelines of both agencies, the market requires further investigation to 

ensure there are no harmful effects from the high level of concentration. The competition 

authorities in both the US and EU also state that in highly concentrated markets mergers 

are presumed to increase market power and require persuasive evidence to the contrary 

before they could be approved. 

As well, if Messenger and WhatsApp were considered separate products, even though they 

are owned by the same firm, the HHI is reduced to 2,719. This would still be considered a 

highly concentrated market by the FTC standards. This is important to note as some of the 

remedies proposed by competition authorities discussed in section 3.2 propose splitting up 

WhatsApp and Messenger. However, this split would not move the market from highly 

concentrated to moderately concentrated according to this indicator.   

2.1.3 Barriers to Market Entry and Network Effects 

Competition agencies looking at concentrated markets must consider the barriers to entry 

for a new firm in the market of interest. Markets may be concentrated, but the threat of 

new entrants means that firms will still act in a pro-competitive manner. FTC (2013) and 

EU Commission Guidelines (European Commission, 2004a) require that investigators 

consider the possibility of new entrants who can enter the market in a timely and sufficient 

way to disrupt any anti-competitive behaviour. Significant barriers to entry, such as 

network effects, mean that firms are unlikely to enter the market in a timely manner to 
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disrupt anti-competitive behaviour (Gandal, 2018). In the case where there are significant 

barriers to entry, both institutions state that there are likely to be anti-competitive effects as 

firms already in the market can act in an anti-competitive manner without facing new 

competition (European Commission, 2004a; FTC, 2013).  

In the case of the OTT messaging market, there are network effects that favour larger 

firms. As a firm grows and has more users, these users can message more of their contacts 

and the network becomes more valuable to them. This is discussed in section 1.4.1, where 

Metcalfe’s Law shows that the number of connections in a network grows with the square 

of the number of members of the network (Metcalfe, 2013). These network effects provide 

a massive barrier to entry for new firms who are looking to compete in the OTT messaging 

market.  A new messaging firm would have a hard time competing as a niche player, as 

without many customers potential customers would not find their network to be valuable 

(Nadler et al., 2020).  

An instructive example of this is the progress of Signal in the OTT messaging market over 

the past few years. Signal was started with $50 million of funding from a founder of 

WhatsApp after he left the company during a dispute with Facebook management (Singh, 

2021). While the app has many of the same features, and even some of the same staff, like 

WhatsApp, it has not been able to generate the same success. Currently, it has about 30 

million monthly active users and the founder has continued to invest his own money in the 

project to keep it solvent (Singh, 2021). Without an existing network of users, customers 

are unwilling or uninterested in switching to another messaging product, even one that is 

offered for a lower price due to the lack of data collection. Users expect to be able to 

contact their friends and family from their OTT messaging app, and Signal does not have 

the user base to enable that.  

The strong network effects in the OTT market create a barrier to entry for a new firm 

looking to enter the market and begin competing with existing players. This means that 

existing players can act in anti-competitive ways without the threat of a new player 

entering the market. While neither the market shares, HHI or the network effects alone are 

strong enough to indicate that the market is anti-competitive, they each show that there is a 

risk of anti-competitive behaviour. Combined however, this market structure shows that 

there is a high risk of anti-competitive behaviour and competition agencies would be well 

served to investigate the market further. 

2.2 Novel Measure for Advertiser Funded Markets 

As discussed in section 1.4.2, all the major players in the OTT messaging market provide 

their service for free to end users. Instead, they generate revenue through the users’ 

interaction with the app, either by selling some in-app products, such as personalized 

images to use in conversations or by selling advertisers access to their user base (Russell, 

2019). This presents a problem for many types of traditional market analysis as they 
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analyze price effects that are not visible in a market where products are commonly offered 

for free.  

There have been several attempts by competition agencies and scholars to find a way to 

adapt traditional metrics to these new advertiser funded markets. Some have looked at the 

prices that firms are charging advertisers, however that is unsatisfactory as it ignores the 

consumer experience. Qualitatively, users understand there has been a price increase in the 

app when they see more advertisements in it, but it is hard to find a quantitative measure of 

‘advertisements value shown per interaction’ (Stumpf et al., 2018).  

This section will use an alternative measure that has been adapted for the OTT messaging 

market. It is a modification of the SSNIP for markets where users are selling their data 

rather than paying directly for a product. This test is not currently in use by competition 

authorities, but it provides some insight into the tests that might be run by competition 

authorities in the future.  

The traditional SSNIP test is used to define the relevant market for a firm’s product during 

a merger review. It works by creating a hypothetical monopolist in a market and imagining 

they increase the price by some amount. Typically, the price increases modelled are 5% or 

10%, which is enough to impact consumer behaviour (Ivaldi & Verboven, 2005). If the 

hypothetical monopolist increases their profit from the higher prices, then the complete 

market must be identified. If the hypothetical monopolist was not able to profit from the 

price increase, then the market definition must be expanded to include other possible 

substitutes. This process continues until the monopolist generates a profit by raising prices. 

At this point the relevant market is properly defined and the analysis can continue (Stumpf 

et al., 2018).  Applying this test to the OTT messaging market is a challenge, as the 

products are typically offered for free with other ways of generating revenue. Instead, this 

thesis will apply a proposed variation to the SSNIP test and demonstrate the challenges 

with applying the test through two examples from WhatsApp.  

Two issues must be addressed before applying the SSNIP test to any analysis in the OTT 

messaging market. The first is that there are no services on the market that charge 

consumers directly. Instead, consumers pay for access with their data and attention which 

is challenging to price and compare (Lancieri & Sakowski, 2020). Consumers are also 

generally unaware of what data is being collected, as the exact details are included in 

lengthy Terms of Service agreements and two different firms will generate different 

amounts of value from the same user’s data based on their capabilities and pre-existing 

data set (Bundekartellamt, 2019a). Thus, there needs to be a standard way to define the 

price that users are paying for their messaging service before any analysis can be done.  

The second issue that must be resolved is to define what constitutes a price increase. Since 

the firms that collect data are constantly improving their data analysis, they constantly 

generate more value from previously collected data. While this might seem like a price 
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increase, there is no action that the consumer could reasonably take to prevent it as the data 

has already been collected as payment for previous usage (Bundekartellamt, 2019b). 

Instead it has been proposed that a change in the terms of service or in the app that enables 

more data collection would be a price increase, as the consumer will provide more data to 

consume the same service (Lancieri & Sakowski, 2020).  

Without the price information, it is impossible to apply the traditional SSNIP tests to the 

OTT messaging market. However, scholars have proposed alternatives using modified 

measures. The modified SSNIP would define a price increase as any increase in the 

amount of data collected or in the usage of the users’ attention to generate revenue for the 

firm, such as by showing more advertisements. From there, consumers behaviour could be 

modelled using similar logic to a traditional SSNIP test (Mandrescu, 2018). While this 

modified test has never been applied by a competition authority it is instructive to apply it 

to two different situations, as it highlights the challenges that authorities face in evaluating 

the OTT messaging market.  

The first application of the modified SSNIP will leverage the market structure outlined in 

section 2.1.1. Since Facebook holds a dominant position in the EU market, we assume that 

it is the hypothetical monopolist. If the firm can increase the cost of their service to 

consumers by gathering more data while not reducing the number of people that use the 

product, then it will inform two important points about the OTT messaging market. First 

that the definition of the market is correct in the EU and the structure of the market is 

worth investigating.   

For this test, I will focus on the change in the WhatsApp privacy policy in 2018 that came 

along with the new General Data Protection Regulation (GDPR) in the EU. The act 

required changes to how data was handled, but Facebook also used the opportunity to 

increase the amount of data collected. The changes made include collecting “profile photo, 

about information, whether you are online, when you last used our services, and when you 

last updated your information”. It also expanded the data collection to include “identifiers 

unique to Facebook Company Products associated with the same device or account” which 

enable Facebook to connect user data across all products they offer (WhatsApp, 2016, 

2018). While measuring the exact percentage change in the amount of data collected is not 

possible, the changes do make it clear that significantly more data is going to be collected 

from users, especially users who also have a Facebook account, thus increasing the cost of 

the service to them.  

This change in the data collection policy was non-transitory, as made clear by the text and 

the actions of Facebook after it was published. The policy states that no changes will be 

made without notifying consumers, and no changes have been made in the three years 

since (WhatsApp, 2018). Thus, it can be safely assumed that consumers understood the 

changes to the policy were not transitory and would constitute the new, long-term, price of 

the service. 
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Finally, it is important to show that after subtly increasing the “price” of their service 

Facebook did not see a reduction in the number of users. Firms in a competitive market 

that increase the price of their products should experience a decrease in the quantity sold. 

In this case, to simplify, the quantity sold could be considered as the number of monthly 

users of the WhatsApp service. The total number of monthly active users of Facebook 

services in Europe increased from 370 million in December 2017 to 377 million in 

December 2018, and Facebook made no disclosures about a decrease in WhatsApp usage 

during that time frame (Facebook Inc., 2018). 

While this appears to be an example of a monopolist raising prices while not reducing the 

quantity sold, the issue is that it relies on consumers accurately and consistently valuing 

their data. Behavioural studies have shown that users are highly inconsistent in how they 

value their data, with consumers stating their data is important and they would pay to 

protect it before trading their data for a much smaller discount on a purchase later in the 

same study (Acquisti, Taylor & Wagman, 2016; Competition & Markets Authority, 2020). 

It could then be argued that the price increase from gathering more data in the minds of 

consumers is much smaller than the 5%-10% threshold that is required for the SSNIP test.  

This hypothesis is confirmed by a second case involving WhatsApp and their attempts to 

increase the price that consumers pay through another method – embedding display 

advertisements in the client app.  In 2018 WhatsApp announced that it was studying 

adding display advertisements into the app, which up until that point had never had them. 

This was major news as the two founders of the app resigned in protest, forfeiting over 

$600 million in unvested stock (Grind & Horwitz, 2020; Singh, 2021). For the SSNIP test, 

this is another opportunity to study consumer behaviour, as adding display ads to the 

product would represent a significant increase in the indirect price that consumers pay for 

the service without changing any other features of the app.  

Facebook studied various ways to embed advertisements into the app for two years, testing 

for different places and ways to show the new ads to users. These tests were run as part of 

a series of A/B tests, where a single change is made to the app. In this case, ads were 

added, and users’ behaviour with the change in compared to a control group with no other 

changes to their app. After two years of attempts, Facebook announced in 2020 that it was 

disbanding the efforts to add advertisements in WhatsApp as the team had not found a 

satisfactory way to do so (Grind & Horwitz, 2020).  Under the logic of the modified 

SSNIP, this is another case of attempting to increase the price that consumers faced for 

using the product. In this situation however, consumers were unwilling to accept the price 

increase and continue using the app in the same way. This would imply that Facebook does 

not have sufficient market power to unilaterally raise the price that consumers pay for 

messaging services. It could also be argued that adding advertisements to WhatsApp is 

more than a 10% price increase in the eyes of consumers, especially after WhatsApp’s 

pledge to never have advertising only two years prior (Scott, 2016).  
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These two examples demonstrate the challenges of applying traditional market analysis 

tools to the OTT messaging market. While there have been attempts to apply modified 

versions of the SSNIP test to markets with zero prices, there has yet to be a satisfactory 

solution. While the first case in this section seems to be a clear case of the price increases 

to consumers while the quantity sold continued to grow, it is hard to quantify how much of 

that change was understood as a price increase by consumers. This is confirmed by the 

second case where Facebook was unable to increase the price through the addition of 

display ads without reducing the quantity sold, which is a far more visible change for 

consumers. These two cases do not show anything conclusive about the state of the 

messaging market but are important to consider when thinking about applying traditional 

market analysis tools to any market with zero pricing.   

2.3 Behaviour of Participants in the Over-the-Top Messaging Market 

Moving beyond the quantitative measures of the OTT messaging market, it is important to 

also investigate the qualitative indicators that a firm might have SMP. Firms with SMP can 

work outside of market forces and engage in behaviour that harms competitors and 

consumers in the market (Wu, 2018). The following section will investigate three different 

actions by market participants that have prevented free competition or demonstrate the lack 

of free competition in the OTT messaging market.   

2.3.1 Cross Subsidizing   

Cross subsidization is the process of using revenue from one area or line of business to 

offer products in another market for less than their cost would be otherwise. This includes 

sharing of fixed costs, transfers between outputs, or transfers between classes of output 

(Faulhaber, 1975). This section will cover basic background information about relevant 

tests for cross-subsidization used in the EU and apply them to WhatsApp. It will find that 

WhatsApp is charging sub-competitive prices and Facebook is engaging in cross-

subsidization to benefit the service.  

Not all cross-subsidization is harmful, such as in cases where policies are put in place to 

ensure universal prices for all consumers at the cost of high-cost users being subsidized by 

lower costs ones. This can be seen in the postal market, as rural mail recipients are 

subsidized by cheaper urban mail delivery (European Regulators Group for Postal 

Services, 2019). However, cross-subsidization can be harmful when it is used to foreclose 

competitors from entering a market or to force competitors to leave a market by driving 

prices below the cost of service (FTI Consulting, 2016).  

The challenge for regulators and competition scholars is detecting when cross-

subsidization is harmful to competition and when it is not, or when the subsidies are even 

welfare increasing (Faulhaber, 1975).  This is made especially challenging as subsidized 
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prices are typically lower than unsubsidized ones, even though subsidy-free prices are 

considered better than subsidized ones from a competitive standpoint. This is because 

subsidy-free prices protect a competitive market in the long run and ensure that no firms 

are forced out of the market by competitors selling below cost. (European Regulators 

Group for Postal Services, 2019). 

The method that this thesis will use to detect cross-subsidization is to compare the cost of 

delivering a product or service compared to the price that is being charged to consumers. 

The cost of delivering a product can be measured by looking at the stand-alone costs, the 

fully distributed costs, or the incremental costs. The stand-alone cost is the cost of 

delivering the product by a separate firm, not including any cost-sharing with other 

outputs. The fully distributed cost is the cost of delivering the product by sharing the fixed 

costs across all outputs the firm produces. The incremental costs ignore the fixed costs 

entirely and only include the incremental costs (hereafter IC) of delivering the product to 

an additional customer (Faulhaber, 1975). Due to the difficulty in correctly allocating fixed 

costs to each customer, the Faulhaber rule was established that states:  

“as long as a dominant firm prices its services somewhere between incremental costs 

(seen in an adequate time scale) and stand-alone costs, overall welfare should not be 

adversely affected, on account either of excessive pricing, predatory pricing or cross-

subsidization” (Larouche 2000 in FTI Consulting 2016, para. 2.13). 

Or stated more simply, a price is considered competitive if:  

𝐼𝐶 < 𝑃𝑟𝑖𝑐𝑒 < 𝑆𝑡𝑎𝑛𝑑 𝐴𝑙𝑜𝑛𝑒 𝐶𝑜𝑠𝑡 (2)  

This offers firms a wide range of options on how to allocate costs so any efficiencies from 

being a multi-product firm can be fully exploited, by charging only the incremental cost or 

the firm could fully cover their fixed costs from the price of service (Larouche, 2000). 

However, with this wide range of options for firms, any price that is charged outside of this 

range should be considered concerning from the viewpoint of competition authorities as it 

means firms are most likely engaging in anti-competitive practices. Any price outside of 

this range is likely to be welfare reducing for customers (FTI Consulting, 2016). 

Another way to investigate cross-subsidization is to use the same pricing tests that are used 

in the case of predatory pricing cases. In predatory pricing cases, EU authorities use the 

test that was put forth in the AKZO case. If the price is below the Average Variable Cost 

(AVC), then the price is considered abusive. Whereas if the price is below Average Total 

Cost (ATC) it can only be considered abusive if there is intent to eliminate the competition 

(FTI Consulting, 2016; Lenz, 1991).  While some authorities consider this to be too 

generous of a standard in some cases it is still a valuable baseline for evaluating if there is 

cross-subsidization (Lowe, 2003).  
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Given the structure of the market for OTT messaging apps, the focus of the test will be on 

whether WhatsApp is charging less than the incremental costs for their service. This 

analysis will focus only on WhatsApp due to the challenges with gathering revenue 

information for all the OTT messaging services on the market. While other firms may be 

engaging in the same behaviour as WhatsApp, such an analysis would require non-public 

information about market participants. 

Since there is limited public information available about the costs that WhatsApp faces, 

this analysis focus on costs that are provably per-user and required for WhatsApp to add 

another user to their network. It will mean ignoring the network and server costs that 

WhatsApp faces to host their messaging service and any expenses faced in distributing the 

app and registering new users around the world. Instead, the only cost that will be included 

in the IC is the cost to send a single message to a new user. When a user installs the 

WhatsApp client application on their device, the app must register for a push notification 

subscription to allow it to receive incoming messages. This is true no matter the operating 

system that the device uses or the country of origin. Without this registration, the new user 

would be unable to receive messages and thus not be included in their active user statistics 

(Microsoft, 2021).  

While the cost of a single new push notification registration is quite low, there is some cost 

to registering a new user and sending them a message. WhatsApp does not publish the 

specific cost structure that it faces, but it can be estimated by the third parties who offer a 

similar service. Surveying 3 of the largest push notification registration services, from 

Microsoft, Amazon, and OneSignal, the prices for a single subscription range from $0.003 

per message to $0.0000005 per message for their cheapest offerings (Amazon, 2021; 

Microsoft, 2021; OneSignal, 2021). Given that other large firms are likely to face similar 

cost structures to what Facebook faces, taking the lowest cost of the 3 firms is a fair 

estimate of the IC for adding a single user. Thus, it is estimated that the IC for WhatsApp 

is $0.0000005/user.   

Given that the estimated IC is quite small, almost any revenue generated by WhatsApp 

from adding a new user would be enough to exceed the IC. Other firms competing in the 

OTT messaging market, who face a similar cost structure, generate revenue through a 

variety of methods. The most common method is by placing display ads alongside a user’s 

messages. Other methods include selling user’s stickers to use in conversations, selling 

users calling to external phone networks or charging businesses for priority access to 

messaging potential customers (Russell, 2019). Finally, before 2016 WhatsApp charged $1 

to download the app and $1/year to continue using it (Scott, 2016). Any of these methods 

would be enough to generate revenue well over the IC.  

According to Facebook’s annual fillings with the Securities and Exchange Commission 

(SEC) and reporting by new outlets, WhatsApp does not currently generate any revenue 
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(Facebook Inc., 2018, 2019, 2020; Grind & Horwitz, 2020). With each annual filing with 

the SEC since 2018 Facebook has added the language stating that 

“We have historically monetized messaging in only a limited fashion, and we may not 

be successful in our efforts to generate meaningful revenue or profits from messaging 

over the long term” (Facebook Inc., 2020, p. 17).  

While there have been efforts in Facebook’s other messaging app, Messenger, to show 

display ads, sell stickers, and generate commissions from money transfers, this has not 

happened in WhatsApp. Most tellingly in 2018, along with the added language in the 

annual report, Facebook announced it would soon bring advertisements to WhatsApp.  

However almost 3 years later this has yet to happen, and the company has halted any 

efforts to follow through on the statement.  The reason given for halting efforts to generate 

revenue from WhatsApp was that Facebook executives feared adding advertisements 

would drive users to use other messaging products (Grind & Horwitz, 2020).  

Cross-subsidization is harmful to competition because it prevents the operation of a 

competitive market. If one actor in the market can work outside of market forces and the 

need to generate revenue, then it prevents other firms from competing (FTI Consulting, 

2016; Wu, 2018). In the case of OTT messaging WhatsApp is operating, and has been 

operating for years, without the need to generate revenue due to subsidies from other parts 

of Facebook’s business.  While there is room for argument about the specifics of the cost 

structure that WhatsApp faces, a product that does not need to generate revenue is at a 

substantial advantage compared to its competitors. This stance is reinforced by Facebook’s 

admission that it has been unable to generate revenue from WhatsApp without losing 

customers. The cross-subsidization is anti-competitive as a newcomer into the market 

without the benefit of cross-subsidization would be forced to generate revenue 

immediately, something that WhatsApp was unable to do even after years in the market.  

2.3.2 Blocking Entry into the Market 

One of the competitive pressures that incumbent firms must consider is the threat of new 

entrants entering the market. Even the threat of new competitors can be enough to act as a 

check on the behaviour of market participants (Federal Trade Commission, 2013; Goolsbee 

& Syverson, 2008). The largest barrier to entry for a new competitor in the OTT messaging 

market is building the network of users that customers demand. Facebook has used its 

market power as the dominant player in the social networking market to block the entry of 

new players into the OTT messaging market, and thus protected their market power in that 

market (Competition & Markets Authority, 2020). This section will cover two actions by 

Facebook where it used its market power in the social networking market to block the 

entry of potential competitors into the OTT messaging market.  
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As the largest barrier to entry for new firms is the creation of a network of users that a new 

customer could contact, new firms have come up with several different ways to build that 

network quickly. MSN Messenger famously allowed new users to contact users of AOL 

Instant Messenger by mimicking their networking protocol. This allowed MSN to build a 

large user base so that when AOL finally blocked MSN users from connecting with AOL 

Instant Messenger, Microsoft had created their network of users (Warren, 2014). 

WhatsApp used a different approach. Instead, it compares all the phone numbers of a 

user’s contacts with a list of known users. Any matches would be automatically added to 

the WhatsApp network, giving users a list of contacts who were available to message from 

the first time they used the service (Anglano, 2014; Bundekartellamt, 2019b).  With the 

rise of social networking and Facebook, many consumers now have their largest and most 

complete list of contacts stored in Facebook Blue, Facebook’s social networking product. 

OTT messaging apps recognized this pattern and started to promote various ways for users 

to import their contact list from Facebook Blue (Constine, 2013; Murphy, 2013).   

Facebook executives recognized that allowing users to export their contacts to another 

firm’s messaging app would pose a competitive threat. An example of this is the app Voxer 

which was founded in 2011 and enabled users to communicate with voice and text 

messaging. Users could give Voxer permission to import their contacts list from Facebook 

Blue to quickly add them to Voxer. In early 2013 Facebook introduced voice messaging to 

Messenger and less than a month later blocked Voxer’s access to users’ contact lists 

(Constine, 2013). By June that year, Voxer had fallen off the app store charts as a top 

downloaded app and announced it would no longer focus on consumer OTT messaging. It 

would attempt to compete in the enterprise communication market (Constine, 2018).  

Facebook management was aware of the importance of importing contacts to a new OTT 

messaging product, and based its choices about which apps could have access to user’s 

contact lists on if the company was a “competitive threat” or if “they could extract other 

concessions from the other firms” (Nadler et al., 2020).  

In some cases, Facebook has found it easier to prevent a firm from growing to become a 

threat by tracking their development and blocking access after they are released. In the 

case of MessageMe, the Facebook team detected that it was growing quickly after release 

and could pose a threat to Messenger. The team reacted quickly and blocked users from 

importing their contact list from Facebook Blue into MessageMe (Solon & Cyrus, 2019). 

At the time this behaviour was standard procedure from Facebook and was referred to in 

the press as getting ‘Vine’d’.  The name came from a video-sharing site that Facebook 

blocked from importing contacts after it began to grow quickly (Murphy, 2013). Emails 

from the Facebook team show that they were aware of the risk MessageMe presented to 

their business and that blocking users from importing their contacts would slow or prevent 

MessageMe from growing. Executives noted that MessageMe was more enjoyable to use 

than their own offering. They asked for an internal data scientist to create a list of all 

similar OTT messaging apps who used contact lists from Facebook Blue so they could be 
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blocked at once to reduce the amount of negative press.  (Solon & Cyrus, 2019). 

MessageMe was shut down one year later and the team was acquired by Yahoo 

(MessageMe, 2014).  

The actions outlined above are clear cases where Facebook used its market power in 

another market, social networking, to block competitors in OTT messaging.  While Voxer 

and MessageMe might have not ever grown larger than Messenger and WhatsApp for a 

variety of reasons, this does not excuse Facebook’s deliberate actions to block their 

growth. Due to the greater potential for abuse, dominant companies are subject to stricter 

obligations and controls to ensure they will not abuse their position in the market. This is 

true if the power is used in the same market where the firm holds a dominant position or if 

the firm uses its power to restrict competition in another market (Bundekartellamt, 2019a).   

2.3.3 Predatory Behaviour 

While the zero pricing in the OTT messaging market prevents firms from engaging in 

traditional predatory pricing to protect their market position, firms can still engage in other 

predatory practices to protect their market power. One way to protect their market position 

is to purchase competitors, especially maverick competitors who play a disruptive role in 

the market to the benefit of consumers (Owings, 2019). Another option is to clone or copy 

the distinctive features of a potential competitor to remove the incentive for consumers to 

use the competitive product. While offering a similar product as a competitor is not 

inherently anti-competitive, it can become anti-competitive when a dominant firm uses its 

market power to force a nascent competitor out of the market (Nadler et al., 2020).  

This section will cover two different predatory actions by Facebook to protect their market 

power in the OTT messaging market. The two actions concern Facebook’s copying 

competitors' features after they were identified as competitive threats. In one case 

Facebook cloned Snapchat’s signature features after a refused acquisition offer. Facebook 

also used acquisitions to protect their market power, such as its acquisition of WhatsApp 

after it was identified as a competitive threat to Facebook’s existing Messenger product. 

The pattern of actions will demonstrate that Facebook has used its market power to 

discourage and remove potential competitors in the OTT messaging market and to 

reinforce its market power.   

In late 2013 Snapchat was a rising competitor for Facebook in the OTT messaging market, 

as it is had grown to 400 million messages a day in a little under two years (E. M. Rusli & 

MacMillan, 2013). It offered different features from Messenger that were attractive to 

younger users, such as disappearing picture messages, stories, and filters over their images. 

These features encouraged young people to share more content and engage with the app for 

longer, which was a direct threat to Facebook’s business. Facebook offered $3 billion in 

cash to acquire Snapchat, but the offer was declined as Snapchat’s ownership believed that 

Snapchat could grow significantly larger (E. M. Rusli & MacMillan, 2013).  
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After the acquisition fell through, Facebook instead copied some of the central features of 

Snapchat into its products, including adding nearly identical stories to its two largest 

products – Instagram and Messenger – before adding them to WhatsApp following its 

acquisition the following year. At the time of Snapchat’s initial public offering, about one 

year after the introduction of stories, Instagram had more users of stories than Snapchat 

and had cloned additional features such as geofilters that show local art (Yurieff, 2017).  

Due to the consumer lock-in that is inherent in the OTT messaging market, cloning a 

firm’s feature is an effective way to block their growth.  As consumers face large switching 

costs, they may choose to stick with their existing product, even if the competing product 

is better, to avoid having to move conversations to a new network (Nadler et al., 2020).  

Internal documents obtained by the US Judicial Committee show that Facebook was aware 

of the impact of their actions on Snapchat’s business. Facebook executives used private 

data obtained from a Virtual Private Network (VPN) that monitored internet traffic to track 

the impact of their actions. They monitored changes in Snapchat, WhatsApp, and 

Messenger usage, and developed models to track how they would grow in the future. The 

results from this modelling effort pushed Facebook to engage in a “strategy to acquire, 

copy, or kill competitors” (Nadler et al., 2020).   

The data gathered from the VPN was critical to Facebook’s acquisition of WhatsApp in 

2014. Before the acquisition offer, Facebook used the private data model to predict the 

growth of WhatsApp relative to their product, Messenger.  Internal data scientists 

developed a model that showed WhatsApp was “killing Facebook Messenger” and 

growing faster than Facebook in some markets (Nadler et al., 2020). In response to this 

competitive threat, Facebook acquired the firm for $19 billion to protect its market position 

which at the time was the largest ever purchase of a venture capital backed firm (A. Rusli, 

MacMillan & Rusli, 2014). This purchase was referred to by Facebook executives as a land 

grab to maintain and grow their market share (Nadler et al., 2020).  

This same VPN data was used in other cases to model the growth of potential competitors, 

and clone features if the competitors refused acquisitions. A famous example of this tactic 

was used against the Houseparty app that was released in 2016. Called the ‘living room of 

the internet’, Houseparty subsequently rejected an acquisition offer by Facebook. Later 

that same year Facebook added the central features from Houseparty into Messenger with 

the branding of a Virtual Living Room (Seetharaman & Morris, 2017). Within a year of 

this happening, Houseparty had lost approximately half its users (Nadler et al., 2020).   

While a single merger or cloning parts of competitors' products are not anti-competitive 

actions on their own, they rise to that level when they become a pattern by the dominant 

firm in the market (Nadler et al., 2020). Facebook has used their market power to block, 

purchase, or clone competitors to prevent them from disrupting their dominance in the 

OTT messaging market. These actions have the effect of not only blocking the firms 



27 

directly impacted but also discourage other firms who might be considering entering the 

messaging market.   

This is not a full analysis of every case of anti-competitive behaviour in the OTT 

messaging market, as it focuses on only one player, but the findings should be concerning 

to any competition authority. The OTT messaging market has a market leader, with a 

69.7% share of the market, who is engaging in anti-competitive behaviour such as cross-

subsidizing and preying on nascent competition. These actions should be grounds for 

review by competition authorities, and there are some competition and regulatory 

authorities who are currently reviewing Facebook’s position in the market. Section 3 will 

cover the current competition and regulatory proposals to manage the OTT messaging 

market along with some historical examples of remedies that have been used to manage 

similar markets.   

2.4 Summary of Findings by Competition Authorities on the Existence of 

Significant Market Power  

As mentioned in Section 2.3, many different competition authorities and legislatures 

around the world have investigated the OTT messaging market, along with similar 

markets, and found that Facebook Inc holds SMP. This section will summarize the findings 

of the OTT messaging market from four of the largest investigations in the EU and US, 

along with some discussion of their findings in other markets. The reports will come from 

the US House Judicial Committee, the UK Competition and Markets Authority, the 

German FCO, and the US FTC.  

US House Judicial Committee Investigation of Competition in Digital Markets (US 

House Report):  

This report was written by members of the US Congress, along with leading antitrust 

scholars, to guide legislation and future antitrust actions by authorities in the US. The 

investigation and report focused on four firms that were suspected to have SMP in a digital 

market: Apple, Amazon, Facebook, and Google. As the investigation was carried out by 

members of the US Congress it had broad powers to compel testimony and documents 

from the four firms in question (Nadler et al., 2020).  

The report found that Facebook holds monopoly power in the social networking and OTT 

messaging markets. It states that Facebook “competes more vigorously among its 

products—Facebook, Instagram, WhatsApp, and Messenger—than with actual 

competitors” (Nadler et al., 2020). The investigation of Facebook’s business practices 

found that it had protected its monopolies through a variety of anti-competitive practices. 

These include some of the practices listed in Section 2.3, such as acquiring competitive 

threats and blocking new entrants. The committee found that Facebook’s monopoly was 
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further protected by Facebook’s substantial lead in its data collection practices, which 

enables it to react to potential threats before they can materialize (Nadler et al., 2020).  

Facebook was granted the opportunity to counter the claims made in the report. Facebook 

claimed that the market definition used by the committee was too narrow, as Facebook 

competes in the market for human attention.  In this market, it competes against products 

such as video games and films and does not hold a monopoly position or SMP. The 

commission rejected these claims, but as this was an advisory document the disagreement 

was not resolved (Nadler et al., 2020).  

UK Competition and Market Authority’s Report on Online Platforms and Digital 

Advertising:  

This report was written by the UK CMA to study the market dynamics of social 

networking and display advertising (Competition & Markets Authority, 2020). While it 

was not the primary focus of the investigation, the authority did briefly investigate the 

OTT messaging market as it is closely related to the social networking market. It found 

that Facebook rose to prominence in the social networking market based on a superior 

product offering but a similar firm today would be blocked from growing due to 

Facebook’s market power. The CMA found that Facebook currently commands 73% of the 

time spent by UK consumers on social networking products, giving it a dominant position 

in the market (Competition & Markets Authority, 2020). It noted that Facebook uses its 

family of apps to insulate itself from competitive threats, as users who wish to stop using 

Facebook Blue often switch to other Facebook services such as Instagram or WhatsApp.  

German FCO’s Administrative Proceedings Against Facebook:  

Based on their joint report with the French Autoritie de la Concurrence the FCO initiated 

proceeding against Facebook based on their collection and use of user data across their 

family of products (Bundekartellamt, 2019b). It was focused on the intersection between 

new privacy laws and competition law, specifically if Facebook’s collection of data from 

third-party sites that contain a Facebook ‘like’ button constituted exploitative business 

terms. Before the proceedings, Facebook required any German user of their products to 

consent to be tracked across any site that contained a like button, without an option to opt-

out from the tracking (Bundekartellamt, 2019a).  

The FCO defined the market of social networking to be distinct from the market for OTT 

messaging. OTT messaging apps were found to be complements rather than substitutes for 

social networking products. It also dissented with the European Commission’s finding that 

OTT messaging products should be grouped with consumer communication services such 

as SMS messaging and email. It investigated the WhatsApp terms of service and found that 

it was unclear on what the data was being combined with data from other Facebook 

products and third-party websites. This further highlights the challenges for privacy 

conscious consumers as they are unaware of how their data is being used. The FCO also 
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questioned whether Facebook was being truthful about the reasons for sharing data 

between services – Facebook claims it was for security reasons however it was not made 

clear why such a large volume of data needed to be shared (Bundekartellamt, 2019b). The 

FCO required Facebook to make changes to its operations due to the violations listed 

above. These changes will be outlined in full in section 3.2.3.  

US Federal Trade Commission (FTC) versus Facebook Inc: 

The FTC, the US federal competition authority, filed a lawsuit against Facebook alleging 

anti-competitive conduct and unfair methods of competition. The FTC claims that 

Facebook has monopoly power in the social networking market and has protected its 

market position by blocking or buying potential competitors. The FTC’s complaint centers 

around Facebook’s acquisition of two major competitors, WhatsApp and Instagram, and 

Facebook’s use of its market power to block potential competitors from overcoming the 

barriers to entry into the social networking and OTT messaging market.  

The complaint notes that the acquisition of WhatsApp was discussed by Facebook 

employees as a move to eliminate a competitive threat from the market. Facebook 

employees celebrated the acquisition saying they had neutralized “probably the only 

company which could have grown into the next [Facebook].” (Federal Trade Commission 

v. Facebook, 2020). Internal company communication and data had shown that WhatsApp 

was beating Messenger in the OTT messaging market. This acquisition secured Facebook’s 

continued dominance in both the OTT messaging and the social networking markets. The 

FTC also notes that Facebook’s pattern of blocking users from exporting their contact lists 

has anti-competitive effects on the market. This has prevented several potential 

competitors from entering the market, including in August 2013 when Facebook blocked 

multiple apps from exporting user’s contact lists in an anti-competitive move against 

potential competitors (Federal Trade Commission v. Facebook, 2020). 

It is important to note that the current filing by the FTC is a complaint and thus has not had 

any of the allegations proven nor does it require examination of the evidence presented. 

Some of the evidence is made available in the complaint or from previous reports by the 

US or international authorities, but the rest will be examined during the trial (United States 

Courts, 2015).  

3 POTENTIAL REMEDIES FOR SIGNIFICANT MARKET 

POWER  

Authorities in both the US and Europe have found that Facebook holds SMP in the OTT 

messaging market, and this was confirmed by my analysis of their key findings in section 

2, so it is important to analyze potential competitive remedies. The following section will 

analyze five different historical actions or remedies by competition authorities in similar 

markets, or markets with some similar properties. This will provide context on how 
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markets have responded and how successful they were at restoring competition. Finally, 

this section will critically examine five different proposals by various legislative bodies 

and competition authorities on how the OTT messaging market can be restored to a 

competitive state. Relevant Examples of Competitive Actions or Regulations in Selected 

Markets 

Before considering contemporary proposals or the OTT messaging market, it is helpful to 

understand historical competitive actions and regulations in markets with similar 

properties. This section will cover competitive actions and regulations in four markets that 

share some properties with the OTT messaging market. First, it will discuss the market for 

transatlantic telegraphs, one of the first international telecommunication products offered, 

which quickly consolidated around a single cartel. Secondly, it will discuss the market for 

roaming SMS messages in the EU which demonstrates how effective regulation of a 

communication market can improve consumer welfare. Thirdly, the example of the 

liberalization of the electricity market in the EU will demonstrate how a market with a 

vertical monopoly can be split to allow competition where it is possible and a regulated 

natural monopoly where the economies of scale exist. Finally, the US and EU cases against 

Microsoft will demonstrate how enforcing open access to software can allow for a 

competitive market without reducing consumer welfare or stopping the current monopolist 

from innovating in the newly competitive market. The learnings from these four separate 

actions and regulations, spread over the past 200 years, will provide a base for 

understanding how any competitive actions will impact the OTT messaging market and 

help to inform my recommendations for the market.   

3.1.1 US Based Transatlantic Telegraph Regulation 

The telegraph was the first way for almost real-time communication around the globe, and 

the market for transatlantic communication was one of the first cases of telecommunication 

regulation. Understanding the regulatory and market failures in this market is critical to 

understanding the OTT messaging market. Many of the discussions happening today about 

social networking and OTT messaging echo discussions in the late 19th century. The 

transatlantic communication market was considered critical to the economic development 

of the United States. Firms argued they should be allowed to merge or form cartels to 

guarantee some profit in exchange for the social good they provided (Headrick & Griset, 

2001). Facebook argues the modern version of this position, saying that their merger 

activity is to maximize the social good they can provide (Nadler et al., 2020). This section 

will provide historical context on the structure of the transatlantic telegraph market and 

analyze the failed attempts at regulation by US authorities. The actions taken by the 

lawmakers were reasonable attempts to restore competition in the market, but they 

ultimately failed and provide an important lesson for modern competition authorities.  
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The first electrified telegraph networks were introduced in Europe in the 1830s and it took 

over 30 years until the first transatlantic cable was successfully laid. Initially, it was 

believed that laying wires across the ocean would be impossible, and the British 

government secured the rights to an overland route through Russia to Alaska and across the 

continent (Headrick & Griset, 2001). However, in 1866, following the end of the US civil 

war, the first successful transatlantic cable was completed by Telegraph Construction & 

Maintenance (TC&M). In what would become a trend, Western Union purchased the rights 

to distribute all messages coming into the firm’s US landing. This meant that while TC&M 

remained a separate firm from Western Union all its messages would have to pass through 

Western Union’s network and Western Union would provide all its incoming traffic 

(Headrick & Griset, 2001). This pattern was repeated for other firms who built their cables 

as the industry for US domestic telegraphs consolidated around Western Union (Headrick 

& Griset, 2001).  

One of the biggest risks for a transatlantic cable operator was that their cable would break 

or suffer some damage that prevented it from carrying messages.  In this case, the firm 

would be unable to generate any revenue until a repair ship was hired and the repairs were 

completed. Since firms typically financed the massive fixed costs involved in the 

construction of a cable with debt, a service interruption could bankrupt the firm (Headrick 

& Griset, 2001). To mitigate the risk of bankruptcy from a cable breaking and strengthen 

their bargaining position with Western Union the earliest transatlantic telegraph firms 

formed a joint purse. All the firms would pool their earnings at the end of the month and 

then be paid according to the proportion of messages it would typically expect to carry. In 

the case that a firm had its wire break, the firm would still receive a revenue share even 

though it might not have carried any messages that month. This would provide the firm 

with a damaged cable with enough revenue to pay their debts for the month with the 

understanding it will assist other firms in the case their cables break (Headrick & Griset, 

2001).   

While this behaviour initially increased the number of firms in the market, as the reduced 

risk encouraged investors to build new wires, it eventually resulted in market failures. 

Some firms, especially those who serviced an area the rest of the joint purse could not 

service did not wish to join the cartel. On occasions where new firms refused to join the 

purse, members of the cartel used predatory pricing to force the reluctant firms to join the 

purse (Headrick & Griset, 2001). By 1887 all transatlantic messages were under the control 

of the joint purse. The purse demonstrated its power by forcing a German National wire, 

running through Portuguese territory to the Caribbean, to join the purse and share messages 

revenue at both ends of the cable (Headrick & Griset, 2001).  

While antitrust law had yet to be established in the United States, legislators recognized 

that the consolidation in the market was a concern. In 1866 they passed the Post Roads Act 

which attempted to lower the barrier of entry for new firms into the telegraph cable market 

by offering free access to install telegraph cables in the waters of the United States. The 
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law also included a provision to nationalize the telegraph industry, if it was deemed in the 

national interest, and enforced maximum prices that the government would pay for 

telegraph service (An Act to aid in the Construction of Telegraph Lines. Pub. L. No. 575, § 

230, 221 14 221, 1866). Lawmakers hoped that additional competition would enter the 

market and could push out the cartel.  

Despite the strength of the legislation passed, legislators took no further action against the 

telegraph firms. The firms used their market power to create and support other monopolies, 

such as the Associated Press, and to favour political candidates such as Rutherford Hayes 

(Wu, 2009). By the end of the First World War, telegraph companies were beginning to 

use their influence in the government to protect their monopoly from foreign competition. 

This was highlighted by the US Navy’s action in 1920 to block a Brazilian ship from 

laying a telegraph cable that would compete with the cartel (Headrick & Griset, 2001).   

In the century following the 1866 Post Roads act, the only competitors to challenge the 

transatlantic cartel were the wireless and telephone services. No separate transatlantic 

telegram firms emerged in the wake of the lawmaker’s efforts. The lack of wires needed 

for shortwave radio service meant that firms faced much lower fixed costs and would be 

profitable at prices 80% lower than the prices charged by firms with cables (Headrick & 

Griset, 2001). The volume of telegraph messages peaked in 1930 and never recovered 

following the depression. Instead, consumers began to choose phone calls as the price of 

long-distance service steadily dropped. However, the cartel merged with Western Union 

and never lost their monopoly control of the telegraph market. The combined firm 

continued to operate a profitable service until 1988 (Nonnenmacher, 2001).  

The important lesson from the telegraph market is that the ex-post threat of antitrust action 

or nationalization is not enough to change the behaviour of market participants in a market 

already lacking competition. The regulations must be backed up by actions in the case of 

repeated violations. In the case of the transatlantic telegraph market, the US government 

had the legal basis to seize the assets of any firm that was seen to not be acting in the 

public interest since 1866. However, Western Union controlled over 90% of the long-

distance communication market in the US for the next 50 years and no action was taken 

against it (Nonnenmacher, 2001). This enabled the cartel to charge monopoly rents to users 

and to protect their market power in other, tangentially related, markets (Wu, 2009).  

3.1.2 Roaming SMS Messaging Regulations in the EU 

While the market for OTT messaging and SMS messaging are separate markets, it is 

valuable to consider the regulatory environment for roaming SMS services. The European 

Commission began regulating roaming SMS messaging with the first directive on roaming 

public mobile communication networks in the union in 2003 and passed a series of 

regulatory packages in the decade following (Spruytte, Van der Wee, de Regt, Verbrugge 

& Colle, 2017). These packages have helped create a single digital market for the EU, 
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simplify inter-union travel, and ensure fair competition in the market (Forge & Blackman, 

2018).  These regulations provide an example of how digital communication markets can 

be successfully regulated to increase consumer welfare and ensure competition between 

firms facing different market conditions.  

Before analyzing the regulation, it is important to understand how roaming SMS messages 

work. A consumer will have a mobile subscription with their domestic mobile network 

operator (MNO) who provides service through their network in some region. Typically, an 

MNO offers service in a single country although some offer mobile services in smaller or 

larger areas (Spruytte et al., 2017). If the subscriber travels outside of their domestic MNO 

coverage area, their phone will connect with a foreign or visited MNO. The foreign MNO 

will notify the domestic MNO that the subscriber has joined their network (GSMA, 2012).  

Figure 1: Visualization of the connection of a roaming call to a domestic number 

 

Source: GSMA (2012). 

At this point, the subscriber and their domestic MNO have the option to request roaming 

service. The domestic MNO can forward their messages and calls, through the foreign 

MNO, to the subscriber. Figure 1 shows the process when a subscriber connects to a 

roaming provider to make a phone call back home. This process requires some work by the 

foreign MNO so they charge a fee to the domestic MNO for forwarding the call (GSMA, 

2012). This fee, along with some markup, is then passed to the consumer as a roaming fee. 

The fee that consumers ended up paying before the regulatory package was opaque and 

varied greatly. A survey found that pricing could vary by up to 112% depending on which 

foreign network the consumer connected to, despite the foreign MNOs facing similar cost 

structures to support roaming customers (Sutherland, 1999). The excess charges could only 

be avoided by users updating the frequencies their phone used, which was challenging or 

impossible for most consumers (European Commission, 2004b).   

The first attempt at roaming SMS regulation by the EU was in 2003 when the European 

Commission recommended that National Regulatory Authorities (hereafter NRA) carry out 

an analysis of their domestic market and apply regulations as needed (European 

Commission, 2004b). However, this approach was quickly recognized as ineffective as any 

roaming market spans the scope of at least two NRAs, the domestic and foreign one. In a 
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recognition of this, the European Commission passed a package of roaming regulations in 

2007 (Roaming I) that spanned the entire European Economic Area (Spruytte et al., 2017).  

Roaming I created price caps at two points in the roaming market, on both the retail and 

wholesale prices that MNOs charged. The price caps on the wholesale market limited the 

prices that MNOs could charge other MNOs for forwarding calls or messages to roaming 

customers. The retail price caps limited the markups that MNOs could charge their 

customers for roaming services. It also required MNOs to notify customers when they were 

roaming and of the prices for service to ensure that customers were informed before using 

the service (Spruytte et al., 2017).  

The European Commission passed two more regulatory packages in 2009 and 2012 that 

continued to lower the price caps in the wholesale and roaming market (Spruytte et al., 

2017). The price caps were maintained in both markets as research showed that regulating 

only the wholesale market was insufficient for the benefits to be passed on to consumers 

(Infante & Vallejo, 2012). Figure 2 shows the evolution of price caps over the first three 

regulatory packages passed by the European Commission. The regulatory packages also 

included other changes to increase the transparency of prices, such as requiring that 

consumers be notified when their roaming charges exceeded €50 (Spruytte et al., 2017).  

 

Figure 2: Change in Price Caps for Roaming Service 

 

Source: Spruytte et al. (2017). 
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In 2015 the legislative process was completed for the most recent regulatory package that 

went into effect in 2017, with the Roam Like At Home provision. Under this package, 

roaming charges within the EU would be eliminated for all consumers, assuming they 

comply with the fair use provisions (European Commission, 2018). The wholesale prices 

were capped to ensure that MNOs could profit while ensuring that retail consumers did not 

pay more for roaming services than for domestic (Forge & Blackman, 2018). MNOs were 

still offered the option to work with national regulatory agencies in the case where roaming 

costs would result in a price increase for domestic consumers. This option has been rarely 

used demonstrating the success of the regulatory procedure (European Commission, 2018).   

The Roam Like at Home provision has been a success for consumers and businesses in the 

EU, as well as for MNOs. In the first quarter after implementation roaming, SMS 

messaging grew by 92.2% compared to 32.7% growth in the quarter before. As well there 

was an increase of 6% of consumers who used SMS messaging as often while roaming as 

when they were at home. The new regulations gave consumers the confidence to use SMS 

messaging while travelling without fear of a large phone bill (Forge & Blackman, 2018). 

For businesses in the EU, surveys found that the regulation brought significant productivity 

gains. Employees were more likely to use their phones for work while abroad without the 

fear of large bills later. The fixed package prices without roaming markups have also 

simplified budgeting for smaller firms (European Commission, 2018; Forge & Blackman, 

2018). For MNOs, only a few smaller providers in the EU have had to request exemptions 

from national regulatory authorities due to the new regulations on prices. This indicates 

that MNOs are not being negatively impacted by the regulations, and since users are using 

their phones more some have increased their sales (Forge & Blackman, 2018).  

The SMS roaming market in the EU shows two important points for the OTT messaging 

market. First, it is important to regulate a product or service that spans multiple countries at 

an international level. The first regulation on roaming costs failed as national regulatory 

agencies were unable to effectively regulate firms that operated outside their borders. 

Secondly, it shows that effective regulation of digital communication products is possible 

using existing regulatory models. Regulation of roaming SMS prices effectively lowered 

the prices for consumers while still ensuring a competitive and profitable market for 

MNOs. This demonstrates that similar, effective, regulation in the OTT messaging market 

is possible.  

3.1.3 Liberalization of Electricity Market in the EU 

The regulation of the electricity transmission and distribution network in the EU provides 

an important area of comparison for potential regulations on the OTT messaging market. 

The entire liberalization process is too broad to consider here so this thesis will focus only 

on the separation of generation from transmission. The electricity transmission and 

generation market and the OTT messaging market both contain submarkets where there is 
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a natural monopoly and other submarkets where there is a potential for competition. In the 

case of the electricity generation and transmission markets, transmission was found to have 

a natural monopoly and was unbundled from the generation market where firms can 

compete effectively (Rotaru, 2013). As the OTT messaging market is currently made up of 

vertically integrated firms which handle all parts of the messaging process including the 

client app and the messaging network, it is helpful to understand how regulators can 

enforce unbundling successfully. This section will briefly outline a few key features of the 

liberalization process in the EU, moving from vertically integrated monopoly providers to 

the current market structure with competition where it is economically justified. 

Understanding how the split was made and enforced will clarify the proposals for how to 

ensure competitive behaviour in the OTT messaging market going forward.  

Before the first European regulatory package on electricity market liberalization in 1996 

the market for electricity in the EU primarily consisted of vertically integrated national 

monopolies. These monopolies were responsible for all parts of the electricity market 

including generation, transmission, and distribution, and were not operated as competitive 

businesses. Instead, they operated like branches of the civil service (Léautier & Crampes, 

2016). Generation is the process of creating electricity for sale to consumers, and the 

market does not have a natural monopoly. Assuming sufficient technical infrastructure 

many different generation firms can compete to provide electricity for a consumer 

(Hrovatin, 2020; Pepermans, 2019). Transmission is the process of transporting electricity 

in bulk long distances between locations where it is generated and areas with many 

consumers. This typically requires high-voltage equipment that can span across an entire 

country (Pepermans, 2019). There is a natural monopoly in the transmission and 

distribution of electricity as it requires only a single path to connect a point to an electricity 

network, and there are significant fixed costs involved in the creation of a new electricity 

transmission line (Rotaru, 2013; Trevino, 2008). 

Throughout 3 major regulatory packages, passed in 1996, 2003, and 2009, the European 

Commission identified parts of the electricity market that could be liberalized and began 

enforcing the process (Pepermans, 2019). In the case of transmission and distribution, this 

started first by separating the services from generation into separate accounting and then 

management entities (Hrovatin, 2020). During the partial unbundling, the transmission and 

distribution networks were obligated by the national regulatory agency to allow new 

generation firms to connect with the electricity network. Finally, the 2009 regulatory 

package set out strict conditions for the unbundling of transmission firms from producers, 

as far as enforcing divestment by integrated firms (Hrovatin, 2020).  

One of the major benefits of the liberalization process is that despite there being a natural 

monopoly in creating a network for transmission of electricity, there is still competition in 

the market to supply electricity. A consumer has the option to choose their supplier of 

electricity, and suppliers can compete on price or other dimensions such as environmental 

impact (Léautier & Crampes, 2016).  In the case of OTT messaging, there is clear evidence 
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from Metcalfe’s Law that larger networks are more valuable to users. It is not clear 

however that the endpoint which a consumer uses to connect with an OTT network must 

be included in this natural monopoly. It may be possible to use the logic from the 

regulation of electricity networks in the regulation of OTT messaging services, enforcing 

the separation of the areas of business with a natural monopoly from those where 

competition is possible  

3.1.4 Software Platform Competitive Remedies in the US and EU  

The final example of a competitive action that this thesis will consider is the actions of the 

EU and US competition agencies against Microsoft due to its SMP in the personal 

computing market. Competition authorities on both sides of the Atlantic observed that 

Microsoft held a dominant position in the market for operating systems for personal 

computers and was using its market power to restrain competition. The case provides an 

example of how competitive actions can be used to encourage competition in a software 

market. This section will first provide a brief technical background on operating systems 

before briefly outlining the outcomes of the EU and US cases against Microsoft. Finally, it 

will discuss the important lessons for competition authorities to consider when 

investigating the OTT messaging market.  

A computer operating system provides the basic platform for a user to interact with their 

computer by interpreting inputs, such as from a keyboard, and providing outputs back to 

the user, through options such as a display or speakers. It also provides a controlled 

environment for the user to run applications in, and to give those applications access to the 

inputs and outputs as needed (Arpaci-Dusseau & Arpaci-Dusseau, 2018). Common 

examples of operating systems include Microsoft Windows, Apple’s iOS, and Google’s 

Android. When a developer wishes to create a new application that will run on a particular 

operating system, they must use the application programming interface (hereafter API). 

The API is created by the operating system developer and defines how an application can 

interact with the operating system. For example, there is a set of APIs on Windows that 

allow an application to track when the user has taken a picture with their camera (Wilson, 

2016). In the case when a user would like to access an application running on another 

computer, their operating system will communicate with the other computer’s operating 

system using a network protocol. A protocol is functionally very similar to an API, only it 

is focused on cross-machine communication (Arpaci-Dusseau & Arpaci-Dusseau, 2018).  

One of the most well-known examples of a protocol is the HTTP protocol which is used to 

connect to websites running on another computer, such as Facebook (Blumenthal & Wu, 

2018). One of the key points of issue in the Microsoft cases was how much information 

Microsoft was required to disclose about the APIs and protocols available in the Windows 

operating system. The full case against Microsoft also included allegations of predatory 

conduct and bundling, but for this section only the rulings surrounding APIs and protocols 

will be discussed.  
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The competition case against Microsoft in the EU was initiated by a complaint from a rival 

firm. They complained that Microsoft was illegally withholding protocol information to 

block competition. During their investigation into the complaint, the European 

Commission uncovered other troubling conduct and expanded their investigation to include 

other parts of Microsoft’s business such as their internet browser and media streaming 

products (Ahlborn & Evans, 2009). The Commission and The Court of First Instance 

found that Microsoft held a 90% market share in the market for client operating systems 

and was the de-facto standard. Due to their SMP Microsoft was obligated to provide 

protocol details so other firm’s products could communicate with computers using the 

Windows operating system  (Vesterdorf et al., 2007).  This move by the Commission 

enabled other firms to build products that would work alongside Microsoft’s products. 

Currently, there is a thriving market for products that use the protocols included the 

Commission’s decisions, giving potential customers many options when sourcing software 

(EM360 Tech, 2020).  

As the market for client operating systems is global, the findings in the US antitrust case 

against Microsoft were similar to the findings in the EU. The primary difference was that 

the US case focused on the treatment of app developers who wanted to use the Windows 

APIs, instead of the focus on protocols in the EU case. It was found that Microsoft was 

deliberately withholding API details from developers who built competing products. 

Microsoft was also retaliating against firms that purchased products or services from these 

targeted developers (Kollar-Kotelly, 2002). While the ruling initially called for Microsoft 

to be broken into two separate companies it was modified on appeal to only require 

Microsoft to provide API documentation fairly to all developers and to not retaliate against 

firms who purchase a competitive product (Blumenthal & Wu, 2018; Kollar-Kotelly, 

2002).   

The combination of the two competitive actions against Microsoft opened the door for a 

thriving market of apps that use the information they disclosed. Firms including Google 

used the information to build competing products, such as Google Chrome, which have 

now surpassed Microsoft’s products in the same space (Blumenthal & Wu, 2018). In the 

OTT market, there is the potential for a similar competitive action as in the Microsoft case. 

OTT messaging apps communicate with a protocol back to a service hosted by the 

controlling firm. As in the Microsoft case, requiring open protocols would allow for other 

firms to offer their client apps to communicate back to the OTT messaging network. For 

example, there was a firm that offered a different client app that used WhatsApp protocol 

to offer a different messaging experience on the same network. However, it was quickly 

shut down after Facebook took legal action against the firm (Perez, 2019). The next 

sections will discuss proposed competitive actions that can apply the learning from the 

Microsoft case to the OTT messaging market.  
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3.2 Actions and Remedies Proposed by Contemporary Authorities in the OTT 

Messaging Market 

As discussed in section 2.4 there have been investigations into the market for OTT 

messaging by authorities in the EU and the US. Throughout their investigations, they have 

proposed a variety of remedies and regulations to ensure fair competition in the market. 

This section will outline the proposals made by the authorities before critically reviewing 

them in section 3.3.  The proposals that will be reviewed come from EU and US 

legislators, and US, German, and UK competition authorities. These proposals will provide 

the basis for the set of actions that will be proposed by this thesis in section 4 

3.2.1 U.S. House Judiciary Committee  

In its report, Competition in Digital Markets, the US House Judiciary Committee included 

recommendations for actions the chamber could take to restore competition in various 

digital markets (Nadler et al., 2020). It is important to note that as a legislative body, the 

committee cannot initiate antitrust proceedings. They can recommend that the appropriate 

executive agencies begin investigations.  The recommendations of the committee about the 

OTT messaging market are to (Nadler et al., 2020):  

1. increase forceful antitrust enforcement in affected markets; 

2. introduce structural separations blocking dominant firms from operating in adjacent 

lines of business; 

3. Introduce non-discrimination requirements requiring dominant firms to offer equal 

terms for equal products and services;  

4. require dominant firms to make their services compatible with other networks; 

5. modify section 2 of the Sherman Antitrust Act to clarify the prohibition on denial of 

essential facilities. 

The first point acknowledges that the committee felt that antitrust laws had not been 

enforced correctly in the US for the past few decades. Members of the investigation Khan, 

Wu, and Teachout wrote separately noting that the Bork standard used in the US for 

evaluating antitrust cases made it impossible for plaintiffs to win antitrust cases against a 

product that was being offered for free to consumers (Khan, 2017; Teachout, 2020; Wu, 

2018, 2020). Since the committee did not have the authority to act upon their belief that 

antitrust action was warranted, they instead called for an increase in funding for 

competition authorities and new legislation to aid the authorities and private parties in 

antitrust lawsuits (Nadler et al., 2020).  

The committee proposed both structural and functional separations for dominant firms 

depending on the market structure found by competition authorities. Firms operating in 

two adjacent markets would either be split into two legal entities or have a prescribed 

organizational structure. If a dominant firm wanted to enter an adjacent market it would be 
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obligated to follow a prescribed structure. The committee found that dominant firms had 

used their market power in one market to fund unprofitable entries into other markets. This 

prevented competition on the merits of the products involved in these adjacent markets 

(Nadler et al., 2020).  

The non-discrimination proposal is intended to prevent a dominant firm in one line of 

business from picking the winners in other lines of business. The example used by the 

committee was the case of Google prioritizing their products in search results even when 

other firm’s products might be a better match. By promoting their products Google reduced 

revenue for competitors and provided consumers with a worse service compared to a fair 

search engine (Nadler et al., 2020).  The committee aims to prevent this sort of self-dealing 

in all digital markets covered by the report.  

The proposal for interoperability was put forth by the committee in response to the 

behaviour of Facebook in the OTT messaging market.  They note that Facebook has 

blocked interoperability as Facebook recognized that competition in the market for OTT 

messaging would be for the market rather than in the market. They note that while 

interoperability will not immediately revert the market to a competitive one, without it any 

future antitrust action will fail due to competition reverting to competition for the market 

(Nadler et al., 2020). They also cite recent scholarship from Kades & Morton (2020) 

demonstrating how interoperability could be implemented as a part of a larger antitrust 

action against Facebook.  

The committee made a series of suggestions about how to improve the Sherman Antitrust 

Act, but there was one suggestion relevant to the market for OTT messaging.  The 

committee proposed an addition to the act to make it illegal to block a competitor from 

entering an adjacent market using your power in another market. The proposed law would 

recognize a refusal to deal by a firm with a dominant position as equivalent to denying an 

essential input for a market participant (Nadler et al., 2020). The change would empower 

regulators and private firms to initial effective antitrust actions against dominant firms who 

misused their market power to eliminate competition.   

3.2.2 US Federal Trade Commission 

In December 2020 the FTC, the US federal competition authority, sued Facebook for 

anticompetitive conduct and unfair methods of competition. The FTC citing both 

Facebook’s social networking and OTT messaging monopolies as justification for taking 

competitive action against them. As the competition authority, it can request the court take 

competitive actions against Facebook, including the divestiture of assets and financial 

penalties. The relevant sections of the FTC’s requested the actions are (Federal Trade 

Commission v. Facebook, 2020):  

1. divestment or reconstruction of Facebook’s businesses, including Instagram and 

WhatsApp; 
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2. a new requirement that all Facebook’s mergers receive prior approvals from the FTC; 

3. new controls to prevent Facebook from imposing anticompetitive conditions on access 

to APIs or data, including compliance reports and monitoring. 

It is important to note that these requests are subject to an ongoing court case. There is the 

potential for a settlement by the FTC and Facebook that does not include all the penalties 

listed above. The final competitive actions will not be known until the court case is 

resolved, which is likely to take years.  

The first requested action was made in acknowledgement of Facebook’s use of acquisitions 

to maintain and increase its market power. The FTC noted that the acquisition of 

WhatsApp and Instagram both built a ‘moat’ around Facebook’s core business of social 

networking. It prevented two potential competitors from ever threatening its core business 

(Federal Trade Commission v. Facebook, 2020). This is combined with the second 

proposed competitive action, which aims to prevent Facebook from continuing this pattern 

of behaviour in the future (Federal Trade Commission v. Facebook, 2020).   

The third proposal from the FTC echoes the fourth proposal from the US House Judicial 

Committee. In the filing, the FTC notes that  

“Facebook has made key APIs available to third-party apps only on the condition that 

they refrain from providing the same core functions [as]… Facebook Messenger” 

(Federal Trade Commission v. Facebook, 2020, para. 23). 

The final proposal would require Facebook to have consistent conditions of access, not 

based on the line of business that the accessing firm is in (Federal Trade Commission v. 

Facebook, 2020). The FTC also alleged that Facebook has only recently opened API 

access as an attempt to evade the further scrutiny of competition authorities. The FTC 

states that they believe Facebook will revert to more blatant anticompetitive behaviour 

again once the investigations into its actions have finished.  

3.2.3 German Federal Cartel Office  

The investigation by the German FCO was focused on Facebook’s use of the Like button 

to gather data from users on third-party websites without the users having an option to opt-

out of the data collection. They found that since Facebook has a dominant market position, 

they cannot offer terms of use that mandate collection of data from 3rd party websites as a 

condition for using any of their products (Bundekartellamt, 2019a). The tracking happens 

automatically when the webpage is visited by the user, so they are unable to opt-out of the 

tracking by not using the Like button. As well, users do not know if a webpage has a Like 

button before opening the webpage, thus they are unable to make an informed choice to 

opt-out of the tracking by not visiting the page at all (Bundekartellamt, 2019a, 2019b).  
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The final ruling was that Facebook needed to offer German users the choice if their 

browsing data from third-party sites would be combined with data collected from 

Facebook products. Facebook was still allowed to combine data from its products together 

on a single user without a change to the privacy policy (Bundekartellamt, 2019a, 2019b). 

This case was unique as it focused on the combination of privacy and competition law,  

using provisions from both in their findings (Rancati, 2019). They had previously found 

that firms conduct in how they handle data can give rise to the need for enforcement 

actions (Bundekartellamt & Autorite de la Concurrence, 2016). They also mandated 

changes to WhatsApp and Facebook Blue’s privacy policy to better represent how data 

was being handled by the firm (Bundekartellamt, 2019a, 2019b). 

3.2.4 UK Competition and Markets Authority  

The investigation by the Competition and Markets Authority in the UK found that 

Facebook and Google have SMP in their primary markets. They found there were barriers 

to entry, including network effects, unequal access to data, and vertical integration that 

prevents the entry of rivals into the impacted markets (Competition & Markets Authority, 

2020). They proposed a series of actions to restore competition, including the following 

which is relevant to the OTT messaging market are to (Competition & Markets Authority, 

2020):  

1. create a pro-competition regulatory regime to encourage competition; 

2. create an enforceable code of conduct for platforms with market power; 

3. implement a range of pro-competitive interventions to tackle the current sources of 

market power. 

The first proposal is the creation of a new unit to better manage competition in digital 

markets. They found that the current tools available to the CMA are not sufficient to 

restore competition to digital markets. The dominant firms were found to have created self-

reinforcing entry barriers that would not be stopped by a one-time action. Instead, a new 

unit would be in a better position to monitor the ongoing behaviour of market participants 

(Competition & Markets Authority, 2020).  

The code of conduct would apply to firms who are designated with Strategic Market 

Status, a new term for digital firms with a dominant position in a market. The code of 

conduct will address the harmful effects of the application of market power.  It would not 

have specific rules for the firms to follow, as the market moves too quickly for a regulatory 

body to manage prescriptive rules, but instead would lay out a set of high-level principles 

for firms. The code would follow the three high-level principles of fair trading, open 

choices, and trust and transparency, and would be tailored to each firm identified to have 

Strategic Market Status (Competition & Markets Authority, 2020). Following the lead of 

the German FCO, the code would include elements from both competition and privacy law 
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to cover the full range of concerns that the Competition and Markets Authority identified 

(Competition & Markets Authority, 2020). 

The new unit was also advised to take several pro-competitive actions immediately to 

restore competition to markets where it is currently lacking. In the OTT messaging market, 

they recommended that the new unit mandate interoperability to reduce the barriers to 

entry due to network effects. The first step in this process would be to mandate that 

Facebook restore the ability for other firms to access a user’s contact list, with other 

actions following at the discretion of the new unit (Competition & Markets Authority, 

2020). Should these actions fail they also recommended the new unit be given the authority 

to implement ownership and operations separation in firms with Strategic Market Status. 

However, they recognize that the UK would not be in a position to act unilaterally to 

enforce the separations and sets forth a proposal for how to coordinate with other 

competition authorities around the world (Competition & Markets Authority, 2020). 

3.2.5 European Commission and the Digital Services Act Package 

In December 2020 the European Commission introduced a two-part legislative package 

that would include new provisions for firms in the OTT messaging market. The first act in 

the package, the Digital Services Act, is focused on the hosting of illegal content, abuse 

prevention, and data collection transparency. While this will impact firms operating OTT 

messaging services, it is not targeted at addressing the current market structure (European 

Commission, 2020b). The second act, the Digital Markets Act, is focused on ensuring a 

level playing field for online services and lowering the barriers to entry for new firms in 

digital markets. The provisions are scaled to the size of the firms, with firms reaching more 

than 10% of the EU population being considered gatekeepers and thus subject to additional 

regulations (European Commission, 2020a). While there is a wide range of regulations 

proposed by the act, covering most major digital markets, there are a few provisions that 

will have a significant impact on the market for OTT messaging. These provisions are 

(European Commission, 2020a):  

 

1. restrictions on sharing data across services within the same firm; 

2. require gatekeepers to put in place targeted measures for 3rd parties to property function 

and interoperate with their services; 

3. sanctions for non-compliance ranging from financial penalties to structural measures in 

the case of repeated non-compliance. 

The first condition will impact firms that own multiple OTT messaging apps, such as 

Facebook or Tencent.  The firms must not combine data from unrelated services that they 

own. The data collected must be siloed to the service that the user was interacting with 

while the data was being collected (European Commission, 2020a; Penfrat, 2020). The 

second provision will require firms to allow competitors in other fields to interoperate with 
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their products. The provision follows directly from the recommendations of the UK 

Competition and Markets Authority (European Commission, 2020a).  

The provisions for sanctions are the strictest of all the proposals discussed in this section. 

In the case of a first violation, the firm would be fined 10% of its annual worldwide 

turnover along with ongoing fines until the illegal behaviour is resolved. If the firm does 

not make the required changes or repeatedly violates the regulations in different ways the 

law includes provisions for the EU to enforce structural measures against the firm, 

including divestment and legal separation (European Commission, 2020a).  

4 PROPOSED REGULATORY FRAMEWORK FOR THE OTT 

MESSAGING MARKET   

Section 4 will critically examine the proposals of competition authorities through the lens 

of the market evidence and facts presented above. The analysis will also bring in my 

personal experience working for Microsoft on the Windows engineering team and 

complying with EU and US requirements. After reviewing the proposals this thesis will 

propose a set of competitive actions along with a new regulatory environment to ensure 

effective competition in the OTT messaging market. These will include a combination of 

existing proposals along with improvements and novel proposals based on my own 

experience in the software industry. This package would reintroduce sustained competition 

in the OTT messaging market and reduce the risk of the market once again consolidating 

around a single firm.  

4.1 Critical Analysis of Existing Proposals 

This section will compare the proposals across all five different authorities and discuss 

various strengths and weaknesses of their proposals. It will compare the proposals 

considering the market structure of OTT messaging outlined in section 1.4 and section 

2.1.3. While the recommendations outlined in section 3.2 were all released separately, 

there was some coordination between the various authorities and thus similarities in their 

proposals. Table 4 compares the proposals and actions of the authorities across various 

dimensions. The similarities in the proposals are important as international cooperation 

will be critical to enforcing the proposals.  

Most of the proposals also address the need for increased scrutiny into the competitive 

structure of digital markets, including the OTT messaging market. The introduction of the 

Digital Markets Act in Europe would add new tools for European competition authorities. 

The FTC’s request for merger reviews on all Facebook’s acquisitions would help prevent 

market consolidation through mergers. However, new powers to review mergers and the 

actions of market participants will be ineffective unless the underlying standards are 

changed as well.  Both EU and US competition authorities allowed the 2014 merger of 
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WhatsApp and Facebook. Their merger is now seen as having contributed directly to the 

level of market concentration that currently exists in the OTT messaging market. The 

DMA in the EU, along with the success of roaming SMS regulations give hope that new 

standards will be applied to increase competition. The US Judicial committee noted that 

the FTC needs to update their standards for reviewing mergers. This process would include 

a change to the Bork standard which allowed the merger of Facebook and WhatsApp to 

pass uncontested. Without this change, further merger reviews by the FTC are unlikely to 

prevent market consolidation, as their past reviews under this standard did not prevent 

consolidation. 

All the proposals discussed call for some form of separation for dominant firms to decrease 

their market power. However, the nature of the separation requested varies depending on 

where the authorities saw the major problem. In the case of the German FCO, they focused 

on ensuring that data was siloed between lines of business, and this is echoed in the Digital 

Markets Act. The European Commission also included structural separation and 

divestment as a last resort in the case of repeat offenders, echoing the views of the other 

authorities. Structural separation is an important tool for competition authorities to have, as 

demonstrated in the liberalization of electricity transmission.  Splitting former monopolies 

into separate firms introduced competition in markets that had previously lacked it.  

However, simply the threat of structural separation cannot be used on its own to force a 

market to become competitive. There must be actions taken by authorities such as 

requiring separation or other remedies, as demonstrated in the case of the transatlantic 

telegraph market. In that market lawmakers granted themselves the power to separate or 

even nationalize firms if they engaged in anti-competitive behaviour, but the power was 

never used. This led to almost a century of domination by a cartel of cable owners who 

forced out any potential threat to their power. The threat of structural separation must be 

enforced should the firms in the OTT messaging market fail to comply with the requests, 

otherwise the market may remain uncompetitive for the foreseeable future.  

In the case that structure separation or divestment is enforced, this cannot be seen as the 

final action that authorities need to take in the market. As noted in section 2.1.2 separating 

Messenger and WhatsApp into different firms would not reduce the HHI below the FTC 

standard for a highly concentrated market as outlined in section 2.1.2. Competition 

authorities would still need to take further actions to encourage new firms to enter the 

market. Authorities would also need to engage in ongoing monitoring of the market since 

the market can tip in favour of one firm, as demonstrated in section 1.4.3.  

 Along with structural changes most of the competition authorities called for some form of 

interoperability and non-discrimination requirements for dominant firms in the market. 

They agree that some combination of interoperability and non-discrimination can be used 

to break the lock-in effects discussed in section 1.4.3. The cases against Microsoft offer a 

clear example of how effective interoperability and non-discrimination requirements can 

be used to introduce competition into a market. In the case of OTT messaging, the 



46 

requirements must be introduced in a way to leverage Metcalfe’s law to increase consumer 

welfare. Any requirements that reduce the number of users in the network that consumers 

can contact will reduce consumer welfare. Instead, competition authorities should use 

interoperability requirements to maximize consumer welfare while reintroducing 

competition.  

Finally, only the FCO and UK CMA directly addressed the privacy policies that these 

firms present to their users. Privacy policies are a critical part of restoring competition to 

the market and they must be addressed by competition authorities. One of the barriers to 

entry for new firms, as discussed in section 1.4.2, is that consumers are often unaware of 

the price of their current service. Currently the details of what data is being collected and 

how it is used hidden behind a complex privacy policy making it is almost impossible for 

firms to compete on price. Consumers cannot make an informed choice that allows them to 

balance privacy and cost based on their personal preferences without easy-to-understand 

information about data usage. Requirements on how privacy policies are presented, along 

with the other changes mentioned above, would make it possible for new firms to compete 

with incumbents on price.   

While the proposals are very thorough, I believe they are still missing some critical 

components to maintaining fair competition. The first concern is that there is no mention of 

how interoperability will be required. The Microsoft cases in the EU and US showed that 

requesting open APIs versus open protocols results in a different outcome for competing 

firms. Other services could integrate with an API provided on a user’s device by the 

messaging service or using their app and a public protocol. Both of these are possible ways 

to integrate with WhatsApp, however Facebook has litigated to shut down firms that have 

tried to interoperate (Ruddock, 2015; Schenck, 2018). From a careful reading of the 

reports, it seems likely that protocol interoperability is what the competition authorities are 

intending to enforce, however this must be specified. Software systems must be 

meticulously specified to work properly together and this is true for regulations concerning 

them. Authorities must carefully account for exactly what parts of a system they would like 

to be interoperable and how they should be documented for use by other firms.  

Along with the interoperability requirements, there should be price and privacy controls in 

place for messages that would be sent using interoperable protocols. With interoperability 

between services, content could move between services and there needs to be a baseline 

privacy requirement on how data is treated. Much like how there is an expectation that 

foreign MNOs do not store the contents of a roaming customer’s message, there should be 

similar expectations of privacy in the OTT messaging market.  This should be matched 

with price controls on how much firms can charge for access to their OTT messaging 

network. This way operators would not be forced to pass messages for free without the 

option to gather data for later resale. If network owners were assured of revenue for routing 

messages, they would not be dependent on data collection for revenue. These concerns will 

be addressed in the proposed competitive actions and regulations in section 4.4. 
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Table 4: Proposals of various authorities for the OTT messaging market 

Area  US House Judicial 

Committee  

US FTC German FCO UK Competition and 

Markets Authority 

Digital Markets Act proposed 

by the European Commission 

Investigative 

investment and 

enforcement by 

competition 

authorities 

Increase antitrust 

enforcements and 

actions. Encourage 

private parties to file 

antitrust lawsuits 

Future mergers by 

Facebook require 

FTC approval 

  Create a new regulatory 

body to exclusively monitor 

digital markets 

Assuming the legislation is 

passed and enforced, this 

would be a significant 

increase in competitive 

scrutiny in the EU 

Structural and 

functional separation 

for dominant firms 

Structural separation 

for dominant firms 

operating in adjacent 

lines of business  

Divestment of 

WhatsApp by 

Facebook 

Separation of data 

between distinct 

businesses unless 

there is explicit 

user consent 

Structural separation and 

divestment should other 

measures fail to generate 

fair competition 

Immediate restrictions on data 

sharing within a firm, 

structural separations in the 

case of repeat violations of 

other requirements 

Interoperability  Interoperability 

requirements for 

dominant firms   

    Interoperability 

requirements for firms with 

strategic market status  

Targeted measures requiring 

dominant firms to interoperate 

with their services 

Non-discrimination 

requirements for 

dominant firms  

Non-discrimination 

requirements for 

dominant firms 

Fair access to 

APIs and 

protocols for 3rd 

parties  

  Code of conduct for firms 

requiring fair trading 

behaviour 

Fair access to interoperable 

APIs for competitors 

Privacy and terms of 

service requirements  

    Clear privacy 

policy laying out 

exactly what data 

is collected by the 

firm 

Code of conduct for how 

firms should disclose their 

data gathering practices 

  

Source: Bundekartellamt (2019a, 2019b), Competition & Markets Authority (2020), European Commission (2020a, 2020b), Federal Trade Commission v. 

Facebook (2020), Nadler et al. (2020). 
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4.2 Framework for Competitive Actions and New Regulations  

The remainder of this thesis will propose a package of competitive actions and regulations 

to reintroduce competition in the OTT messaging market. There are important details of 

how the package would be enforced and monitored to address before addressing the details 

of the proposal. These include the scope of the package and the authorities that would be 

responsible for it.  

As demonstrated by the initial attempts to regulate the price of SMS roaming in the EU, it 

is important to pick the correct level of government for competitive actions and regulation. 

As OTT messaging and the firms that offer it are transnational then the regulation must 

also come from a transnational body. The best possible situation would be to coordinate 

the responses from the EU, US, and UK authorities as well as others who have shown 

interest in regulating OTT messaging such as Australia. By implementing similar rules 

around the world, it would make it simpler for firms who must comply with the new 

restrictions while also limiting their ability to shift operations to avoid unfavourable 

regulations. Unfortunately, this level of coordination is unlikely to occur and may not even 

be possible given the differences in competition law.  

In the EU, the package of regulations should be monitored by a transnational regulatory 

organization, such as the Body of European Regulators for Electronic Communication 

(BEREC) board which is made up of various national regulators. The board consists of the 

national regulators from each member country along with an appointed supervisor. This 

way national regulators can be heard while the EU would present a unified front to the 

dominant firms. The body would be responsible for monitoring the OTT messaging market 

and would hear concerns raised by the national regulatory authorities. The body must be 

empowered with the authority to enforce penalties against firms for non-compliance 

without legislative oversight. Finally, the body does not need to be exclusively focused on 

the OTT messaging market. In the interest of efficiency, the body should also be 

responsible for competition in other, similar, digital markets. These markets are beyond the 

scope of this thesis so they will not be further considered.  

In the United States, a similar body should be created to monitor the market, but the exact 

structure of the body will depend on the particulars of how it is created. If it is created 

through the FTC’s current lawsuit against Facebook, then most likely the body will fall 

under the purview of the Federal Communications Commission (FCC) which currently 

regulates telecommunication products. This would be my preferred option as the FCC has 

expertise in working with digital markets as a regulator. However, in the case that the body 

is created through the legislative process then congress may create a new regulatory or 

competition agency focused exclusively on digital products given congress’s typically 

broader focus.  
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Having a body that is focused and specialized on digital markets, empowered with the 

authority to enforce competition in the market, would put both the EU and US on the right 

track to having a competitive market for OTT messaging.  

4.3 Proposed Remedies to Reintroduce Competition Between Existing Firms 

The first part of the proposed package to restore competition is targeted at firms already in 

the OTT messaging market. The goal is to ensure that firms currently in the market can 

compete effectively with each other. Introducing new competitors is important but it can 

take years for a new firm to enter the market. Increasing competition between existing 

firms can have benefits far sooner at these firms are in the best position to take advantage 

of any changes introduced. Action should be taken immediately by the new bodies to:  

1. enforce standardized disclosures for privacy and data collection policies so users can 

compare data collection practices across competing services 

2. require functionality for data import and export from all major OTT messaging services 

so consumers can move between services seamlessly 

3. consider any software bugs in the implementation of the above requirements by OTT 

messaging apps to be anti-competitive actions. 

Currently, consumers are often unable to understand how their data is being used and thus 

the price of the OTT messaging service that they have chosen. Without this information, 

they cannot make an informed choice when comparing two alternative services. GDPR 

already requires that privacy policies be clear to read, however the focus is on protecting 

user privacy not enabling price comparisons between services (Wolford, 2018). A price-

focused privacy policy, as shown in Figure 3, would give users a way to quickly compare 

the different data collection practices of various services and choose the one with the right 

mix of features and price for their needs. Figure 3 shows a proposed price-focused privacy 

policy from two firms that offer OTT messaging services. The Blue firm’s product collects 

more data, but it could use that information to provide a better product by prompting 

customers when one of their friends is celebrating a birthday. The Orange firm could not 

provide this service as they do not collect users’ birthday information, but a customer may 

choose Orange as they collect less information about messages being sent. 

Initially, only gatekeeper firms as identified in the Digital Markets Act would be required 

to have the new privacy policy in place, to reduce the burden on new competitors. 

Gatekeeper firms are defined as firms with a market capitalization above €65 billion or 

revenue above €6.5 billion and more than 45 million users in the EU for 2 of the last 3 

years (European Commission, 2020a). The US should adopt a similar standard with 

revenue and user numbers scaled to its market size. The requirement for price-focused 

privacy policies should be reviewed as the market develops and the requirements expanded 

as needed. 
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Figure 3: Proposed Price Focused Privacy Policy Comparing Two Firms’ Products 

 

Adapted from WhatsApp (2018). 

Once users can compare the prices of various services, there must be a way for them to 

move between OTT messaging services should they choose to switch. Without the option 

to switch between services easily, firms could increase the price while relying on the high 

cost of switching to prevent users from switching. The new regulations should require that 

gatekeeper firms provide a method to import and export all the data from their service that 

users may have generated. This includes the contact list, active conversations, and 

conversation histories. This will allow consumers to move their data from one service to 

another service more easily without losing their past messages. However, for privacy 

reasons, there may be restrictions placed on how much information consumers can export 

about their contacts from the service without the consent of those contacts. Basic 

identifiers to match with the same user on the new service, such as name and telephone 

number are acceptable, but more detailed information such as location should not be 

exportable. Should a user wish to export more data from an OTT messaging app, all 

conversation participants must give consent via an in-app prompt. There will still be some 

friction in moving services, as users may have to confirm their contacts are on the new 

service, but it should lower the barriers enough to encourage some switching between 

services.  

Finally, failures by the firms to implement the above requirements in software due to 

minor software issues, commonly called bugs, should be considered anti-competitive 

actions by the firms. This issue has not been raised by any of the regulatory bodies and 

comes instead from my own experience in complying with EU protocol disclosure 

requirements while working at Microsoft. The range of functionality that would be 

impacted by the above two requirements would span across the entire organization 

working on the service. It is almost impossible for a regulatory agency to identify all, even 
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unintentional, anticompetitive behaviour. For example, the functionality for exporting 

messages from WhatsApp might replace đ with d in exported messages. It would be an 

entirely unsurprising mistake for a product mostly used in languages without both those 

symbols. However, such an issue would degrade the experience of a Croatian consumer 

using the exported data in a new messaging service. The consumer may believe that the 

new service is of lower quality through no fault of the new service.  This transposition 

would also be almost impossible for a regulator to catch before consumers had found it and 

avoided changing to the new service. Thus, such failures must be treated as important anti-

competitive actions, as they block consumers from using a competing product, and must be 

punished accordingly. This will incentivize firms to fix such issues in their testing before 

they seriously impact the market.  

These proposed measures would allow for the firms currently in the market to compete 

more effectively. It would put them on even footing when competing on price, neutralizing 

the current market failures due to opaque prices as discussed in section 1.4.1.  The 

introduction of data export options would be a first step in reducing the consumer network 

lock-in, discussed in section 1.4.3. Finally, training would help to ensure that the engineers 

responsible for implementing these requirements would understand the logic of the 

requirements to maximize compliance. However, these measures will do little for firms 

who are looking to enter the market and overcome the barriers to entry. Section 4.4 will 

cover measures to reduce the barriers to entry for new firms into the market.   

4.4 Proposed Remedies for Lowering Barriers to Entry for New Firms 

To ensure that the market for OTT messaging will remain competitive in the long term, the 

barriers to entry for new firms into the market must be lowered. The pressure of new firms 

entering the market, or even threatening to enter the market, can push incumbent firms to 

become more competitive. I propose lowering the most significant barrier to entry, the 

challenges in building a network, through a package of two new regulations for gatekeeper 

firms. These two regulations would lower the barrier to entry for new firms while still 

ensuring that incumbents can compete and generate a profit.  The two proposed regulations 

are to:  

1. require gatekeeper firms to allow open access to their messaging protocols for 3rd party 

apps without discrimination 

2. allow gatekeeper firms to charge a fair price for access to their protocols based on price 

controls set by the regulatory body. 

The primary source of value that customers receive from an OTT messaging service is the 

ability to message their contacts. The network effect outlined in Metcalf’s Law shows how 

a larger network is significantly more valuable to its users. Thus, by mandating open 

access to the networks of gatekeeper firms, new entrants can start competing by leveraging 

the existing networks of gatekeeper firms. Over time, as these new products grow, they 
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could start their open network to compete with the incumbents or simply to continue 

offering a unique messaging experience to consumers on an existing network. By allowing 

more client apps, with different features, to connect to the same network the value of the 

network will increase for all consumers as there will be more connections created. This 

should benefit all market participants including incumbents, the new entrants, and 

consumers.  

The gatekeeper firms can and should be encouraged to continue to compete in the market 

with their apps on their network. However, the gatekeeper firm cannot discriminate in 

favour of their products on the network. Following the model of the Microsoft settlement, 

any protocol features offered by the gatekeeper firm to their client apps must be made 

publicly available for all other client apps. Having their product or products competing in 

the market will encourage the gatekeeper firms to maintain a high-quality network. A low-

quality network will immediately disadvantage their client app as well as lose their 

business in the long term. The regulator should also allow for the gatekeeper firms to be 

covered under the existing common carrier protections extended to MNO so the firms are 

not held liable for the messages that users send, but are also not allowed to discriminate 

against messages.  

The current technical market structure is shown in Figure 4. To communicate with a user 

of Incumbent A’s network, a consumer must use the client app offered by that firm. The 

only other option would be to convince their contact to also switch networks. The proposed 

market structure is outlined in Figure 5, showing how an entrant could join an existing 

network, or set of networks, to compete with the incumbent firm. The figure demonstrates 

a case where a consumer looking to communicate with someone on Incumbent A’s 

network could use either the incumbent A’s client app or choose to use Entrant C’s client 

app. This would be independent of the client app choice of the person they wish to 

message. Consumers might choose client app B as it also offers the option to communicate 

with users of Incumbent B’s network. However, entrant C is likely to be more expensive 

than the alternatives as it would have to pay both Incumbent A and B for access to their 

networks. This is like the model that Apple uses for its Messaging application on iOS. The 

user picks who they want to message from their contacts and the app finds which network 

the recipient is using, either iMessage or SMS, and then forwards the message through the 

correct network.  

Figure 4 also shows that firms have the freedom to not make connections as they choose. 

For example, client app D does not allow its users to connect with incumbent A’s network 

even though it would be technically possible to have them connect. The owners of client 

app D might have decided that they wanted to focus their effort on a high-quality 

connection with one network rather than spreading out their effort over two networks. As 

well incumbent A and incumbent B could connect their networks via the open protocols, 

however in this example, they chose not to make this connection. Some messaging firms 

view their message traffic as a key indicator of their performance and thus might be 
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unwilling to share traffic with a competitor. However, with the new regulations, a single 

firm could unilaterally make the connection between the two networks simply by paying 

the standard fee per message passed.   

Figure 4: Current Market Structure 

 

Source: Own Work. 

 

Figure 5: Proposed market structure 

 

Source: Own Work. 

As there are expenses associated with maintaining an OTT messaging network, the 

gatekeeper firms must be allowed to collect fees from firms that connect to their network. 

This could be in the form of either per-message fees or per user fees depending on what the 

gatekeeper firm feels is appropriate and under a price cap set by the bodies outlined in 
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section 4.2. However, these fees must be consistent for all market participants and cannot 

be discounted to favour certain firms. The starting price caps can be set at the highest price 

currently charged by a firm for a single push message delivery, using the price list outlined 

in section 2.3.1. This price can be adjusted by authorities at a regular schedule set by 

legislators to reflect changes in the market and technology like what was done in the 

roaming SMS market.  

Much like the liberalization of the electricity market in the EU, this would require splitting 

the functions of existing firms and allowing interconnection. However, OTT messaging 

firms already must have some level of separation, like those introduced in Figure 5.  They 

have different client apps for different platforms such as web, iOS, Android, and PC. This 

means that gatekeeper firms will not have to create a new product to allow for 

interoperation, they use an existing separation. Allowing 3rd party products to interoperate 

with the networks will introduce competition at both the network and the client app level. 

Consumers will have the choice between the app they use to access a network and could 

choose to use the same app for multiple networks. This will encourage competition 

between firms in the market, reduce the barriers to entry for new entrants, and benefit 

consumers.  

4.5 Proposed Methods for Monitoring and Enforcing Compliance 

As mentioned in section 4.1 a new regulatory body must be formed to enforce compliance 

with the new regulations, along with updating regulations and ruling on disputes.  To 

monitor the compliance of gatekeeper firms with the regulations, I propose a few methods 

for the regulators to follow based on the results of the competitive actions against 

Microsoft. The goal is that the regulator can detect cases where firms are failing in their 

requirements before they have an impact on the market. These methods are:  

1. The new regulatory body will maintain their own OTT messaging client used by 

the agency and agency members and using the open protocols of gatekeeper firms 

2. Gatekeeper firms will be regularly audited for compliance with their published 

privacy policies and terms of service 

3. Onerous financial penalties will be levied by the regulator in the case of a breach 

by gatekeeper firms.  

The first requirement is a novel restriction and comes from personal experience attempting 

to maintain correct protocol documentation in line with the EU’s requirements of 

Microsoft. Protocols are rules and procedures of communication implemented by complex 

pieces of software and their specifications can run hundreds of pages of dense technical 

details. Protocol specifications must describe every possible action that can be taken by a 

communicating party to minute detail. Even in the case of a group of engineers making a 

good faith effort to publish a correct protocol specification, there will be errors and 

omissions that make it impossible for another firm to use that protocol. Requiring the 
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newly created body to use the documents published by the gatekeeper firms, and for the 

members of that body to use the resulting client app, it will ensure that other firms looking 

to create their app are more likely to be successful. While it would be impossible to 

eliminate all potential for software errors, having the regulators putting close security on 

the published documents it would help to find errors sooner. In the software industry 

having the responsible parties use a product is referred to as dogfooding and is standard 

practice in all major firms.   

Section 3.3.3 discusses changes that firms will be required to make to their privacy policies 

and terms of service so consumers can compare the prices of the products they are 

purchasing. Since the advertised prices must match the prices that are being paid by 

consumers, in the form of data collection, gatekeeper firms must be audited regularly for 

their data usage and collection practices. As demonstrated in the Italian case against 

WhatsApp, firms can easily change their practices without consumers knowing, thus 

changing the price they pay for service. Having regulatory oversight on the data policy 

should ensure that consumers are paying the advertised prices for the OTT messaging 

services.  

Finally, it is important to discuss the penalties for firms that do not comply with the 

regulations. The proposal made in the Digital Markets act fits well for violations in data 

handling and major interoperability violations. The fine would be up to 10% of worldwide 

annual turnover with continuing penalties of 5% of daily turnover for ongoing violations. If 

the firm does not remedy their behaviour the body would have the ability to institute 

structural remedies as a last resort. Depending on the findings of the regulator there might 

need to be smaller, more regular, fines in the case where a firm makes an error or omission 

in their interoperability requirements that negatively impact a competitor without 

impacting themselves. Working on the example from section 3.3.4, if Incumbent A has a 

software failure with their network that impacts Entrant C without impacting their client 

app, then there should be a smaller fine for that behaviour. Failures that impact all network 

users equally however should not be punished further, as consumers can choose to use 

another network instead. This would ensure that network providers do not deprioritize 

competing firms to push them out of the market. The transatlantic telegraph market 

demonstrated the importance of having a regulator who is willing to apply penalties and 

remedies to restore competition in the market and the new body would be well-positioned 

to so for the OTT messaging market.  

CONCLUSION  

This thesis finds that the market for OTT messaging is not competitive, based on the 

analysis of the market structure and the behaviour of participants.  Facebook holds SMP in 

the OTT messaging market, a position that it has protected through anticompetitive actions 

such as purchasing competitors and cross-subsidizing their products in the market.  It finds 
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that while purchasing WhatsApp was critical to Facebook gaining this market position, 

they have since secured it through anticompetitive actions to block competition.  

From a broader analysis of the market structure, this thesis finds that the OTT messaging 

market is unlikely to remain competitive, even after a competitive action by authorities. 

Network effects, combined with the high level of consumer lock-in, mean that the market 

means that competition is likely to be for the market, rather than in the market. This 

mirrors the findings of competition authorities and competition scholars. To promote 

sustained competition in the OTT messaging markets authorities must institute a regulatory 

regime that protects competitors and mitigates the barriers to entry caused by the network 

effects.  

A critical analysis of proposals by competition authorities around the world found that they 

are mostly aligned on their broad goals to restore competition in digital markets. However, 

the proposals lacked specific actions that would promote long-term competition in the 

market. Specifically, while many proposed forcing Facebook to divest from WhatsApp and 

promote general goals of interoperability, that would still not restore the market to a 

competitive state. This thesis proposed a set of eight actions, that when coupled with a 

transnational regulatory body, would restore competition to the market. Some of these 

actions match the existing proposals, such as creating a new regulatory body with expertise 

in digital markets. However, there are significant differences, as the proposals mentioned 

in this thesis do not include the forced divestment of WhatsApp by Facebook and instead, 

this thesis calls for protocol interoperability. The combination of protocol interoperability 

and monitoring will restore and maintain competition in the market for OTT messaging for 

years to come.  
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Appendix 1: Povzetek (Summary in Slovene language) 

Trg povrhnjih storitev oziroma OTT Over-the-Top) storitev je trg storitev, ki potrošnikom 

omogočajo sporočanje in interakcijo z ljudmi v spletu v zasebnih pogovorih. Vključuje 

storitve, s katerimi milijarde ljudi dnevno komunicirajo po vsem svetu, vključno s 

WhatsAppom, Facebook Messengerjem in Viberjem. V magistrskem delu najprej 

preučujem opredelitev trga povrhnjih storitev, pri čemer se omejujem na vključitev samo 

sporočilnih storitev za splošne namene, pri čemer so izključene nekatere storitve, ki 

namesto tega ponujajo storitve družabnih omrežij ali socialnih medijev. Opisane so tudi 

nekatere značilne lastnosti trga, na primer omrežni učinki, zaradi katerih so večje storitve 

za nove stranke bolj dragocene, krepijo svojo obstoječo tržno moč in postavljajo 

pomembno oviro za vstop. 

Za opredelitvijo trga magistrsko delo analizira konkurenčno strukturo trga povrhnjih 

storitev v EU in ZDA in ugotovi, da ima Facebook pomembno tržno moč. O tem je moč 

soditi na podlagi tradicionalnih mer tržne koncentracije, nove mere razvite za za trge, ki jih 

financirajo oglaševalci, in analiza vedenja udeležencev na trgu. Facebook je s svojo tržno 

močjo preprečil vstop potencialnim konkurentom, medtem ko je navzkrižno subvencioniral 

lastne storitve pošiljanja OTT sporočil z dobičkom iz njihovega podjetja za socialno 

mreženje. 

Obnašanje Facebooka ni ostalo neopaženo in oblasti po vsem svetu so ga preiskale zaradi 

njegovih dejanj na trgih socialnih omrežij, sporočil OTT in družbenih omrežij. V tej tezi so 

predstavljeni rezultati preiskav ameriškega kongresa, ameriške Zvezne trgovinske 

komisije, Evropske komisije, nemškega zveznega urada za kartele ter britanske uprave za 

konkurenco in trg. Medtem ko se je fokus njihovih preiskav razlikoval, so se vsi organi 

strinjali s tezo, da ima Facebook pomembno tržno moč. Ameriški FTC in kongres gredo 

dlje, saj sta ugotovila, da imajo ukrepi Facebooka razsežnosti protikonkurenčnih ukrepov 

in da bi bilo treba proti podjetju uvesti pravna sredstva. Evropska komisija in UK CMA 

(Competition and Markets Authority) sta se strinjali, da je treba sprejeti ukrepe, vendar sta 

se namesto tega osredotočili na pomen širših reform za spopad z vsemi digitalnimi trgi z 

zakonodajo in novimi regulativnimi strukturami. 

Preden predlaga novo ureditveno strukturo za trg povrhnjih storitev, to magistrsko delo 

proučuje konkurenčne ukrepe in predpise na štirih trgih, ki imajo določene podobnosti s 

proučevanim trgom povrhnjih storitev. Čezatlantski telegrafski trg je bil eden prvih 

telekomunikacijskih trgov in neučinkovita ureditev v ZDA je dovoljevala monopol za 

Western Union, ki traja do danes in je pomemben primer neuspeha organov, pristojnih za 

konkurenco. Trg gostujočih sporočil SMS v EU je od leta 2003 močno urejen in je 

povzročil regulativno okolje, ki potrošnikom omogoča konkurenco in poštene cene. 

Liberalizacija trga za električno energijo v EU kaže, kako lahko oblasti razdelijo vertikalno 

integrirana podjetja, da omogočijo konkurenco, kadar je to smiselno, in ohranijo regulirane 

monopole, kadar obstaja naravni monopol. Končno konkurenčna pravna sredstva, ki so jih 
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Microsoftu naložili organi EU in ZDA, podajajo predloge, kako zagotoviti konkurenco na 

programski platformi. Pridobljene izkušnje iz teh primerov so združene v končno 

priporočilo. 

Po kritični analizi zgoraj naštetih predlogov preiskav to magistrsko delo priporoča 

kombinacijo dveh konkurenčnih ukrepov, ki jih morajo sprejeti organi v EU in ZDA za 

spodbujanje konkurence na trgu povrhnjih storitev. Te ukrepe bi izvajali obstoječi organi, 

Zvezna komisija za komunikacije v ZDA in Organ evropskih regulatorjev za elektronske 

komunikacije v EU skupaj z ustreznimi nacionalnimi regulatorji. Ti organi bi bili 

odgovorni za spremljanje skladnosti z novimi predpisi in po potrebi za odmero glob. Prvi 

predlagani predpisi bi ponovno uvedli konkurenco na trgu povrhnjih storitev, tako da bi 

strankam olajšali prehod med omrežji za OTT sporočanje in primerjali politike zbiranja 

podatkov konkurentov. Druga skupina predlaganih predpisov bi novim konkurentom 

omogočila vstop na trg z znižanjem vstopnih ovir z uveljavljenimi odprtimi protokoli za 

podjetja, za katera je bilo ugotovljeno, da imajo pomembno tržno moč. Kombinacija 

interoperabilnosti protokolov, enostavnega gibanja strank in spremljanja bo v prihodnjih 

letih obnovila in ohranila konkurenco na trgu povrhnjih storitev. 


