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1. UvOD

Zadnja leta vladata v svetu procesa globalizacijgehnoloSkega napredka. Slednji ustvarja
nove industrijske panoge, vendar ob procesih ztéhin prevzemov tudi moznosti za pojav
nekonkuretinih trznih struktur. Njihov z&etek sega v konec 19. stoletja, ko se jegpajavila
potreba po odpravljanju negativnih posledic, kipibvzraa omejevanje konkurence. Aktivna
protimonopolna politika postaja vse pomembnejSpckega pomena je delovanje drzavnih
organov, ki so pristojni za varovanje konkurencgogameznih drzavah. Ti primere ogroZzanja
konkurence in zlorabe polozaja temeljito piigu in se odl@ijo za primerne ukrepe.
Problematika narg&anja in Sirjenja monopolov in drugih oblik omejejakonkurence v Skodo
potrosnikov je zelo pomembno.

Panoga informacijske tehnologije in v njej podjéerosoft Corporation je edinstven primer v
zgodovini monopolov. Raunalnisko podjetje iz Redmonda, zvezna drzava Wigsbm, proda
na leto v sodelovanju z Intelom, kar 90 odstotk®elmih raunalnikov, programiranih z
operacijskim sistemom Windows. Microsoft je na¥zudi v vseh panogah informacijske
tehnologije, iz katerih je pogosto izrinil svojerkarente. Nikie ne more oporekati, da je svoj
dominantni delez dosegel popolnoma legalno in spr- potroSniku je ponudil dober izdelek
po dobri ceni. Bil je pomemben dejavnik v pribliaeyu cenejSega, manjSega in preprostejSega
racunalnika tudi tistim, ki so svetdanalnikov dotlej opazovali le bolj od déleTezava pa se
je pojavila, ko je podjetje hotelo, z integracijowh programov v operacijski sistem, svoj
izdelek Se izboljSati in pridobiti prednosti preonkurenti, Simer je t&ilo ob oviro zakona, saj
je z&elo (ne)namerno Siriti svoj dominantni polozaj tadidruge trge.

V diplomskem delu raziskujem tezo, da je MicrogmdskusSal z vrsto ravnanj d@sen utrditi
monopolni polozZaj, imer je omejil moznosti izbire za potroSnike in amjsal verjetnost
nadaljnjega razvoja zaradi omejene konkurence roadgniki.

V diplomskem delu najprej obravnavam sploSno tekoathonopolizacije, nato preidem na
primer podjetja Microsoft, ki se je z zakonom spgdanajprej na doné@m ameriSkem trgu,
nato pa Se v Evropi. Primera stadaa in se razlikujeta med seboj, vendar sta sorodreve.

V drugem poglavju opiSem osnovne ekonomske pojna#tepne za razumevanje teme,
razlozim prednosti monopolista in proces krepitvedjpti. Sledi razlaga zamisli
protimonopolne politike ter predstavitev institual zakonov, ki so odgovorni za varovanje
zdrave konkurence v gospodarstvu. V tretiem poglasglozim dejavnost podjetja Microsoft
Corporation in dodam kratek zgodovinski pregled.c®&trtem poglavju predstavim sodni
postopek proti Microsoftu v Zdruzenih drzavah Arkerin nekatera izhodia Microsoftovih
poslovnih strategij, kar omoga lazjo predstavo o njegovem delovanju. V petemigywg,
jedru diplomskega dela, podrobno obravnavam spat Kierosoftom in Evropsko komisijo.



Po kronologiji sledi povzetek dogajanj v letih 262004, nato kotna odl&itev komisije in
sodi€a v Luksemburgu ter dogajanje po kanem sojenju.

2. MONOPOLI IN PROTIMONOPOLNA ZAKONODAJA

Za razumevanje spora med Microsoftom in Evropskmikgo je potrebno preiiti logiko
konkurence, njen razvojdasu v smeri omejene konkurence in zato neizogittogovdrzave pri
varstvu potrosnikov pred negativnimiioki omejevanja konkurence.

2.1 SODOBNA TRZNA STRUKTURA IN MONOPOLI

Konkurenca je najpomembnejSa zizost vseh trgov. Gre za dinaten pojav, zaradi katerega
morajo podjetja vseskozi spremljati delovanje ptalds podjetij, svojih konkurentov. Zad&s

Zze samo trenutek nespametnega ravnanja, da teasntimgogrede izrine boljSi ponudnik.
Schumpeter je konkurenco opredelil kot pojav, I§i mavnotezna stanja v gospodarstvu. Njena
orodja so inovacije, ustvarjanje novih proizvodmitetod in proizvodov ter storitev, iskanje
novih proizvodnih virov, nove organizacije in takaprej (Tajnikar, 2001, str. 146). Danes gre
pri trgih v veini primerov zaoligopolno konkurencokatere znélnost je manjSe Stevilo
ponudnikov, ki potrosnikom nudijo diferencirano gppain se med seboj razlikujejo tudi glede
preostalih prvin necenovne konkurence, kot so magrsegmentiranje, podfja oglasevanja,
pozicioniranje in tako naprej.

Kot idealno obliko trga ekonomisti priznavgjopolno konkurencdi pa v resninem zivljenju

ne obstaja, saj so njeni pogoji nerealni. Gre zaajsk obliko konkurence, ki nam olajSa
razumevanje stvarnih trznih struktur. V realnemljénju deluje nepopolna konkurengaki
zajema oblike med popolno konkurenco in monopolanjei prevladujéa oblika sodobnega
kapitalisttnega gospodarstva. Za takSno trzno strukturo jecilmaa padajéa krivulja
povpraSevanja po proizvodih, posamezne krivuljeugoikov pa so odvisne med seboj, kar se
kaze v konkurenci med posameznimi ponudniki (TaniR001, str. 29).

Njej nasprotna, druga skrajna trzna strukturan@nopol Gre za edinega ponudnika na trgu,
njegovo blago pa nima nadomestkov in tako tudievannosti, da bi kdorkoli ogrozil njegov
polozZaj. Tako kot pri popolni konkurenci je v readti izredno tezko najti tudi primetgstega
monopola, saj pri SirSi opredelitvi monopolistovegeoizvoda kaj hitro najdemo podobne
proizvode, ki bi lahko bili nadomestki. Vzroki zastanek monopola so razli, vsem pa je
skupno to, da je potencialnim novim ponudnikom oogaien preprost vstop v omenjeno
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panogo, kar daje monopolistu prednost pred mornehitkonkurenti, ki se zaradi njegove
navzanosti ne odldajo za vstop na trg (Tajnikar, 2001, str. 232).

Lo¢imo dve vrsti ovir za vstop v monopolistov panogo,sicer tehnine in pravne ovire.
Tehntne ovireso tiste, ki so nastale s tehnologijo oziroma nraZtehnikami, ki jih v procesu
proizvodnje uporablja monopolist. Pri tem gre zavlatiovanje posebnih znanj oziroma
proizvodnih tehnik ter za pad&® mejne stroSke monopolista pri velikih obsegihizwadnje.
Tako lahko monopolni ponudnik poitge obseg proizvodnje, ne da bi naletel na ovinadia
rast@ih povpre&nih stroskov.Pravne ovireza vstop v panogo omog¢m drzava sama z
razlicnimi ukrepi, kot so na primer javne dobrine, paterzasite ter drugi podobni ukrepi, kot
so denimo trzne franSize (Tajnikar, 2001, str. 232)

Prednost monopolista je v tem, da lahko samdobteno in je ne sprejema kot danost na trgu,
kar je zn&ilno za pogoje popolne konkurence. Ta je zato mnag§@, kotée imamo na trgu
nekaj konkuretnih si podijetij, ki si med drugim konkurirajo tudi znizevanjem cen. Med
monopolistove prednosti pred potencialnimi konktir@niStevamo tudi lojalnost potrosnikov
do njegove blagovne znamke in lastniStvo nad aioni redkimi viri.

Zametek monopolov lahko prisodimo drugi polovici.stBletja, ko se je s koncentracijo
kapitala z#&el proces krepitve podjetij, in sicer predvsem wuZeénih drzavah Amerike. Se
posebno je bilo moge gibanje vzpona velikih podjetij in nastajanjaikiél delniSkih druzb
opaziti po letu 1870, kar je mogm pripisati naslednjim vzrokom (Pirs, 2001, str. 2)

» razSiritev trga zaradi laZjega in boljSega komuaiga,
» vse naprednejSi tehnoloski razvoj ter
* nastanek novih organizacijskih in firamh oblik podjetij.

Zaradi za8ite ekonomske svobode in konkuéaerga poslovanja na trgu, ohranjanja nizkih cen,
boljSe kakovosti in uge izbire proizvodov ter storitev je postala nujmerba proti
monopolistom.

2.2 KONCEPT PROTIMONOPOLNE POLITIKE

Ker je winkovita konkurenca temeljni pogoj za normalno dealge trznega gospodarstva, je
stopnja njene dinkovitosti odvisna od udelezencev na trgu in &tiltj ki oblikujejo ustrezno
politiko konkurenceRavno pri uveljavljanju in varovanju konkurenceajo pomembno viogo
drzavni organi, ki so pooblé&ni za postavljanje okvirjev svobodnemu gospodanske
delovaniju.



Protimonopolna politika je skupno delovanje dru#bepolitike, ekonomije, prava in
administrativne prakse. Njeni &iki segajo v davno leto 1870, ko je¢wea drzav uzakonila
pravila o regulaciji ekonomske aktivnosti in koritrgospodarske mi. Z vidika druzbene
politike izraza protimonopolna politika skrb o pediki koncentraciji gospodarske ®io
nekaterih podjetij, kar je nelfivo povezano z lobiranjem, koncentracijo pdiite mai ter
razprsitvijo lastnih preferenc med volilnimi upréenci in vladnimi institucijami.
Protimonopolna politika se kaze tudi v ekonomsHKiti Skrbi za strukturo trga in vedenje
trznih udelezenceyv, kar se kaze tudi v samem trateovanju (Baron, 2000, str. 265).

Po Glasu je protimonopolno pravo usmerjeno k nagiedciljem (Glas, 1995):

» ohranjanje konkurence: zdrava konkurenca pripomore k prostemu vstopugtipdja trg,
velikemu Stevilu kupcev in ponudnikov na trgu, Kanpomore k veéji ucinkovitosti
delovanja trga. Vseeno pa to Se ni zadosten paypppolno konkurenco, saj so zahtevana
teorettna izhodiga nerealna,

* posteno ravhanje:z namenom onemodid neposteno ravnanje podijetij, skuSamo postauviti
dologene standarde »poStenega poslovnega ravnanja,

e zazeleni ekonomski dosezki:v protimonopolni politiki se kot cilj zagotavljael
ucinkovitost, pozablja pa se na napredek, makroekaskonstabilnost in pratmo delitev
dohodka, ter

* omejevanje velikin podjetij: gre za zadrZzevanje prehitro rastovelikin podjetij, ki bi
utegnila na trgu pridobiti monopolni polozZaj. Ptawma imajo ta podjetja tudi ugodnosti pri
davkih, uvozni konkurenci in vladnih na&itih, kar jim omogd@&a Se lazjo krepitev v
primerjavi z nemdénimi konkurenti.

Po mnogih ugotovitvah prosto delgjotrgi vecinoma zaradi dejanj posameznih podjetij
oziroma skupin podijetij, ki delujejo le za lastntdres, pogosto ne delujejo tako, kot je treba..
Padec trga v celoti bi bil po Uttonu potemtakem gopizgovor za obstoj protimonopolne
politike, ki ima sama po sebi namen, da popraviodsk, ki jo na trgu povztdo samovoljno
delovanje podjetij (Utton, 2003, str. 44).

2.3 PROTIMONOPOLNE INSTITUCIJE IN ZAKONODAJA

Uspesno protimonopolno politiko so najprej razvikdruzenih drzavah Amerike, danes je zelo
pomembno delovanje Evropske unije, razvija pa devtwetini razvitih trznih gospodarstev.



2.3.1 ZDA

Zaradi obvladovanja vse mejSih podjetij so ZDA leta 1890 sprejele prvi sabomi
protimonopolni zakon, imenovaBhermanov zakofglej Priloga 1). Pred tem so posamezne
zvezne drzave Ze imele nekatere protimonopolnepekreendar v boju proti monopolom niso
bili uspesni nikjer — saj ni bilo organizacije, ki zagotavljala tinkovito uveljavitev teh
ukrepov.

Prvi del Shermanovega zakona je prepovedoval pagadiiroma vsakrSen dogovor, ki bi
omejeval trgovino med zveznimi ter drugimi neanmienms drzavami, drugi del pa je
prepovedoval monopole oziroma vsakrSen poskus nuizopnja. Kot se je kmalu pokazalo,
je Slo za preuve posploSen zakon in teZave so se pojavile Ze tp&opjegovem sprejetju.
Problemaiien je bil Se posebej prvi del zakona, ki je prepoval razléne kombinacije
podjetij, kar je pospesilo proces prevzemov in zduanj podijetij, zato so v ZDA Ze leta 1914
sprejeli nov,Claytonov zakonki je dopolnil Shermanov zakon (glej Priloga Ta je podrobno
prepovedoval (Pirs, 2001, str. 4):

e vsakrsno diskriminacijo cen med r&ximi kupci z namenom oslabitve konkurence
oziroma z zeljo po ustvaritvi monopola,

» postavljanje nerazumno nizkih cen z namenoniama konkurentov,

* razne pogodbe in medorganizacijske posle, ki lkidabgrozili konkurenco ter

» zdruzitve, prevzeme ali kake druge kapitalske poklebi lahko oslabili konkurenco
oziroma ustvarili monopol.

Hkrati so sprejeli Se Zakon o zvezni trgovinski keif) ki za protizakonite proglasa vse
nepoStene in zavajaje metode konkuriranja v trgovini (glej Priloga 3hermanov, Claytonov
zakon in Zakon o zvezni trgovinski komisiji Se dandvorijo temeljno podlago
protimonopolnega prava ZDA, in to kljub dejstvu, gabilo sprejetih Ze mnogo dodatnih
predpisov (Pirs, 2001, str. 3).

2.3.2 Evropska unija

V kontinentalnem evropskem sistemu so prvi zakpnepovedi nelojalne konkurence sprejeli v
Nenxiji leta 1896, medtem ko se je protimonopolno pralaikovalo Sele po prvi svetovni
vojni. V EU je bilo podrgje varstva konkurence urejeno v 85. in 8@nu Rimske pogodbe iz
leta 1957 (glej Prilogo 3), ki sta urejala prepowedejevalnih sporazumov in prepoved zlorabe
prevladuj@éega polozaja. Leta 1997 sta bila preStevin v 81. in 82.¢len Pogodbe o
ustanovitvi Evropske skupnosti (Urad za varstvokkmance, 17.8.2005). Danes sta za varstvo
konkurence na ravni Evropske skupnosti v ngjveneri odgovorna Evropske komisija in
evropski komisar za konkurenco, to funkcijo tremutopravlja Nizozemka Neelie Kroes.
Varovanje konkurence je zagotovljeno tudi na raxgaike drzavélanice, za kar skrbijo drzavni
uradi za varstvo konkurenddrad za varstvo konkureng® ravni drzavélanice je samostojen
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in neodvisen organ, ki nadzira, spremlja in analizazmere na trgu, vodi postopke in izdaja
odlocbe v skladu z zakonom, daje mnenja (v slovenskawureditvi) drzavnemu zboru in
vladi o splosnih vpraSanjih ter deluje v skladuredioo Sveta o izvajanju pravil konkurence iz
¢lenov 81. in 82. Na podlagi priglasitve opravljaegwjo skladnosti koncentracij s pravili
konkurence in jih po opravljenem postopku odobmepove ali odobri s pogoji. Urad za varstvo
konkurence presoja, ali obstaja nevarnost ustvarjaniroma krepitve monopolnega polozaja,
ki bi lahko ogrozila ginkovito konkurenco ter vplive koncentracije gleda proizvodni in
geografski trg, trzne polozZaje podjetij, dostopvitov ponudbe oziroma trga samega, strukturo
trznih delezev, ovire pri vstopu v panogo, fita@ zmoznosti prizadetih podjetij ter natasje
ponudbe in povpraSevanja po blagu in storitvah vawaiavani panogi. Nujen pogoj za
ucinkovito delovanje Urada za varstvo konkurence ¢egzovanje z drugimi organi, ki so
pristojni za uvajanje in varstvo konkurence, takoacionalnem okviru kakor tudi v raatiih
oblikah mednarodnega sodelovanja. Rezultati taksmagnanja se na koncu izkazejo kot
koristni za potroSnika — v ustreznem razmerju megtban kvaliteto blaga ali storitve ter vdjie
moznosti izbire (Urad za varstvo konkurence, 1085).

2.4 PRIMERJANA RESITEV V ZDA IN EU

2.4.1 ZDA

Ceprav v zadnjendasu ni bilo zaslediti w§ih sprememb v pravilih, protimonopolna politika v
ZDA ni staténa. Spremembe praviloma izvirajo iz administragijeuveljavljanja njene volje.
Na ravni zveznih drzav zagotavljata uveljavljanj@tpnonopolnih zakonov Protimonopolni
oddelek ameriSkega ministrstva za pravosodje irzdadrgovinska komisija.

Zvezna trgovinska komisije neodvisen organ, sestavljen iz petih komisarfeyjih potrdi
senat, vodi pa jo predsednik, izvoljen za dobo skdet. Zvezna trgovinska komisija je bila
ustanovljena leta 1914 in skrbi za uveljavljangtipnonopolnih zakonov ter za varstvo
potrosnikov. Podlaga njenega delovanja sta Zakaweani trgovinski komisiji (Priloga 2) in
Robinson-Patmanov zakon, s svojim delovanjem pa biajzagotovila konkuremo in
ucinkovito delovanje trgov (Baron, 2000, str. 271).

Protimonopolni oddelek pravosodnega ministrsjabil ustanovljen leta 1933, zaposloval je
16 pravnikov in dobil celo svoj pratan. Njegov namen je ohranjanje konkurence v amemsk
gospodarstvu, kar mu daje pravico, da v primerdikwokurerfnega dejanja sprozi civilni ali
kazenski postopek proti obtozenemu podijetju. Njegostopki temeljijo na Shermanovem in
Claytonovem zakonu in na informacijah, ki jih dabisvojimi preiskavami, pa naj gre za
pritozbe navadnih drzavljanov ali vladnih organav tbzilcev. S preiskavami novinarskih
porceil, analiz panoznih razmer, predlogov zdruzevanjpadobnih virov informacij si priskrbi
dokaze o protimonopolnem delovanju, nato se ®&dto vrsti tozbe. Zadevo potem preda
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zveznemu okroznemu sodis oziroma po potrebi tudi na viSja saf#s zgodi pa se tudi, da
Protimonopolni oddelek pravosodnega ministrstvabdoaimakne oziroma se odloza
zunajsodno poravnavo, ob zagotovilu da bo podmgeehalo s kaznivim delovanjem in da se
to ne bo veé ponovilo (Pirs, 2001, str. 5).

Zadnje pomembnejSe spremembe v protimonopolniikiokta omenjena organa izvedla v
osemdesetih letih, kazale pa so samernicah o zdruzevanju podjet naslednjem obdobju so
se manjSe spremembe dogajale predvsem zaraditpptmdjetij samih in ne toliko zaradi volje
vladnih institucij. Kar v 90 odstotkih primerov naijSlo za tozbo enega podjetja proti drugemu,
kar vetinoma pripelje do sodnega procesa, ki pogosto ljaakse »luknjice« v protimonopolnih
zakonih, tudi v primerih, kjer sprva sploh ni bgotrebe po vmeSavanju zakonodajne ali zvezne
oblasti (Baron, 2000, str. 265-266).

Glavni protimonopolni zakoni, ki sem jih predstavite v prejSnji t&ki, so v veliki meri
nedotaknjeni Ze wekot devetdeset let. Tako protimonopolni oddelek keezna trgovinska
komisija imata pravico odt@ati o neizpolnjevanju Shermanovega in Claytonovegkona,
medtem ko lahko o neupoStevanju zakona o zvezmivingki komisiji odl@da le Zvezna
trgovinska komisija. Ta delitev odgovornosti je po¥ila, da sta obe telesi leta 1948 sklenili
pogodbo o skupnem delovanju, kar se kaze v réamjg obravnavanih primerov - primarno
glede na panogo in Sele nato glede na naravo petoZako je Protimonopolni oddelek
pravosodnega ministrstva na primer zadolZzen zagvarprogramske industrije, zara@isar je
ta oddelek vlozili tudi toZzbo proti Microsoftu (Bar, 2000, str. 270).

Protimonopolni postopek v ZDA lahko sprozijo Pratinopolni oddelek pravosodnega
ministrstva, Zvezna trgovinska komisija, katerakaasebna stranka ali javni tozilci posameznih
zveznih drzav. Za dinkovito delovanje obeh organov je potrebno medpebasklajevanije,
tako da krSitve protimonopolnih zakonov véwe primerov pripadajo Protimonopolnemu
oddelku pravosodnega ministrstva, medtem ko dalbigre cenovne diskriminacije (Robinson-
Patmanowzakon) praviloma v obravhavo Zvezna trgovinska lspjani(Pirs, 2001, str. 5).

2.4.2 Evropska unija

Po integraciji evropskih drzav v enotni evropski leta 1993 je imelo takratnih 15 drz&anic
prvic moznost svobodnega trgovanja, odprtega trga dekapitala ter prostega prehoda med
ozemlji nekdaj I6enih drzav. Zdaj je to Stevilo #e za deset drzatlanic, institucije EU pa Se
vedno niso v celoti razreSile problema uskladitwemedsebojnega priznavanja razlik, ki so
posledica raztinega delovanja in dojemanja drzdanic (Baron, 2000, str. 456).

Vlogo varuha protimonopolne zakonodaje ima Evrogskaisija (EC) s sedezem v Bruslju. Je
izvrsni in administrativni organ, sestavljen iz &@8nov glede na podége odgovornosti, njihova
dolznost pa je sluziti skupnim interesom drzélenic. Mandat komisarjev traja pet let,
predlagajo jih drzaveilanice, seveda s privolitvijo Evropskega parlamer€amisarji ne
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zastopajo interesov posameznih drZtanic, temveé interes celotne EU. Eden izmed njih je
tudi evropski komisar za konkurencigar naloga je (Baron, 2000, str. 457):

* prewevanje primerov ravnanja posameznih podijetij,

» uvedba sodnih postopkov in nhastopanje v viogi tazier

» dolocanje kazenskih glob.

Direkciji za konkurenco komisije EU, imenovani tufiG IV, strokovno pomagajo Se

(Seabright, 2000, str. 3):

» posvetovalni odbor za podije omejevanja konkurence in zlorabe previadega polozaja
podjetja,

* posvetovalni odbor za koncentracije ter

* oddelek za prevzeme, ki deluje v DG IV.

Pritozbe fizénih oseb na Evropsko komisijo so dovoljene, medkenpravni postopki oziroma
tozbe niso mogh. Prav tako se je evropski komisar za konkurenced z&etkom procesa
dolzan posvetovati z uradom za varstvo konkuremmsamezne drzaudanice, ki jo postopek
zadeva (Baron, 2000, str. 458).

Kot sem ze omenila, glavno podlago delovanja Ekepomisije za konkurenco predstavljata
85. ¢len, ki prepoveduje omejevalno sporazumevanje, @ d&en Rimske pogodbe, ki
prepoveduje zlorabo previaddgpa polozaja. Prvi temelji na poglavitnem cilju Rka
pogodbe, uvedbi enotnega trga in racionalizacgiustrije, medtem ko ima drugi temelje v
ameriski protimonopolni zakonodaji. Oblena torej ustrezata vsebini Shermanovega zakona in
poudarjata pomen zdrave konkurence v gospodangtvuaar se kljub temu precej razlikujeta od
ameriSkih »prednikov« (Baron, 2000, str. 458).

Rimska pogodba zdruzevanja podjetij ni posebej\wtaaala, saj je bilo v tistibasih kv&jemu
zaZeleno, da manjSa evropska podjetja razsirijp slvseg, da bi lahko delovala globalno. Sele
leta 1989 je Evropska komisija dobila nalogo naatriin regulirati zdruzevanje podijetij.
Evropska komisija ima pristojnosti za prepoved @mav, ko dosegata zdruzeni podjetjt ket
pet milijard skupnega letnega prihodka, vsako p&zano podijetje, ki se zdruzuje, pa ima ve
kot 250 milijonov evrov letnega dohodka. Danesgeovanje konkurence v Evropi dvoplastno:
vsaka drzavélanica ima svojo zakonodajo, poleg tega na ahmoelotne Evropske skupnosti
veljajo uredbe EU. Razmejitev med veljavnostjo déega oziroma evropskega prava je
natargneje razlozena v uredbi sveta (4064/89). Drza&kamice imajo Se vedno pristojnost
odlocati 0 manjSih zdruzitvah podijetij, pri &é zdruzitvah pa morajo zaprositi za dovoljenje
Evropsko komisijo za konkurenc@e sta dve tretjini prometa obeh podjetij dé@ega izvora,
ima drzava o dovoljenju glede zdruzitve pravico oddti pred Evropsko komisijo za
konkurenco (Baron, 2000, str. 460).



Leta 1991 sta Evropska komisija in ameriski Protioyolni oddelek pravosodnega ministrstva
podpisala pogodbo o sodelovanju v protimonopolnisigkavah. Pozneje bomo videli, da sta
sodelovala tudi v primeru Microsoft, pri katerena gtoskuSala prisiliti podjetje k spremembi
licencne prakse (Baron, 2000, str. 460).

Kljub integraciji evropskega trga je mnogo indyskih podr@ij ostalo pod nadzorom
posameznih drzav. Med njimi so tudi pogjeotelekomunikacij, elekihe in jedrske energije
ter javnih in letalskih prevozov. Mnogi ponudnildkb poslujejo neoptimalno, saj nad njimi
tako na finatini kot tudi na pravni ravni bedi nacionalna drzawazadnjem obdobju se nariire
krepi koncept »nacionalnega« ekonomskega inteRs@pektiva, da bo evropski gospodarski
trg nek@ popolnoma privatiziran in dereguliran, skrbi mnogaj Stevilna velika podjetja v
pogojih zdrave konkurence niso sposobna preziBsi.posebej znana po krsenju tovrstnih
uredb je Francija, kjer je drzava kijua lastnica velikih podjetij, kot so EDF, Renauwir
France in druga, ki jih podpira z drzavnim denarjermegodovanje in groznje Evropske
komisije pri tem nimajo posebniltinkov.

2.4.3 Primerjava med ameriSkim in evropskim pristomm protimonopolne politike

Tako v ameriSkem, kot v evropskem pravnem sistearmagsodba protimonopolne tozbe neke

vrste korektivno sredstvo, katerega se posluzijohigkonkurence v primerih, ko ugotovijo, da

je podjetje nezakonito zlorabilo svoj monopolni gi@j na trgu. V obeh sistemih izvajajo

protimonopolne institucije kontrolo zdruZevanja il kot n&in izlo¢anja dovoljenj v

primeru, da gre za preveliki zdruzitveni entit®eliko je podobnosti med obema sistemoma:

* obarezima se zanaSata na kombinacijo ex-ante-posixkorektivnih sredstev, v primeru ko
nadzirajo trzno mona trgu,

* v obeh rezimih je kot korektivho sredstvo pogoslgdspisek zapovedanega poslovnega
obnaSanja, ki se nanaSa na bmdposlovanje in

» velikokrat so obtoZene stranke v poloZaju, ko nonajoZznosti pogajati se z varuhi
konkurence, zato se proces sprevrze v igro izgif)vs strani regulatorjev.

Seveda obstajajo tudi razlike med obema pristopmmo@monopolne politike:

* v ameriSkem rezimu so korektivna sredstva boljivailkot v evropskem sistemtieprav so
evropski temelji pravnega sistema od 90.-ih lets26letja dalje mnogo stroZzji in

» zadnja leta igra protimonopolna politika v Evropnoago pomembnejSo vlogo kot v ZDA
(European Approaches to Antitrust Remedies andrisiutional Design of Regulation in
Telecommunication, 2006).



3. MICROSOFT

3.1 ZGODOVINA PODJETJA MICROSOFT

DelniSko druzbo Microsoft sta leta 1975 ustanoBId Gates in Paul Allen, njen sedez je v
mestu Redmond (zvezna drzava Washington). Podjetgzvaja in trzi raunalnisSko
programsko opremo za osebneualnike, streznike, mreze in druge visokotehnaosk
naprave. Konec leta 1997 je Microsoft dosegel tnasainost 200 milijard USD, Bill Gates pa
je osebno premozenje paak kar na 50 milijard USD. Velik del zaslug za bi8irjenje osebnih
racunalnikov po vsem svetu je pripisati prav Microspfaj njegov operacijski sistem Windows
uporablja kar 90 odstotkov komih uporabnikov réunalnikov. Prav operacijski sistem
Windows, ki je bil temelj razvoja programske oprerjee veliko prispeval k vrtoglavi Siritvi
ponudbe Sirokega spektra proizvodov ter vzponu giadjMicrosoft na mesto dominantne
organizacije na trgu programske opreme. Kot je miegadeti na Sliki 1, se njihov dohodek
zelo hitro vzpenja ze od sameg&etiia poslovanja (The History of Microsoft, 2004).

Slika 1: Rast letnega prihodka druzbe Microsoft v obdobj85t2005 (v milijardah USD)
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Vir: Pregled finainega stanja in rezultati podjetja Microsoft Corpiara 2005.

Gates in Allen sta razvila prvi ¢analniski jezik za osebne danalnike, imenovan BASIC,;
nenehno sta ga nadgrajevala in z njim prodiralavedovne trge - najprej na azijskega in nato Se
na evropskega. Leta 1981 je IBM prvi predstavil bmseratunalnik z Microsoftovim
operacijskih sistemom DOS 1.0., kar je bila v tisi&su pomembna potrditev za Microsoft.
Sledile so Stevilne izboljSave sistema DOS in adijskih programov, kar je konec
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osemdesetih let kéno pripeljalo do operacijskega sistema Windowshdttina trg je bil zelo
uspesSen in temu primerno intenzivno je bilo tudadgvanje, s katerim so hoteli svet pregiii

o prednostih uporabe operacijskega sistema Wind#ilygscna za Microsoft je bila sredina
devetdesetih let, saj so takrat v enem paketu, oveerem Office, predstavili skupek
aplikacijskih programov Excel, Word, Outlook in PenRoint, razvili pa so tudi spletni
brskalnik Internet Explorer. Najprej je priSel mg Windows 95, sledila sta mu Windows 98 ter
Windows 2000 in nazadnje Windows XP, vsaka &&i je bila izboljSana nadgradnja prejSnje
(The History of Microsoft, 2004).

Internet Explorer ni sluzil le kot brskalnik po seenem spletu, temvetudi kot podlaga za
ponudnike storitev na internetu. Zaradi standamijiean pove&anja uporabe Internet Explorerja
je Microsoft svoj brskalnik integriral kar v svoperacijski sistem Windows 95. Internet je
postajal iz dneva v dan bolj popularen, hkrati m fe skokovito naraslo tudi elektronsko
trzenje. Njegov edini resni konkurent Netscape Natar ni imel véjega uspeha, saj je
Microsoft svojim pogodbenim proizvajalcem osebratunalnikov, kot je Compagq, prepovedal
namestitev ikone za Netscape Navigator. S pikijjo podjetja Hotmail Corporation je
Microsoft konec leta 1997 postal tudi internetnnpdnik storitev, kot so denimo brezfta
elektronska poSta, turigtie storitve, batne storitve, zavarovanja in druge. Razvil je
operacijski sistem za gospodarske druzbe, imendVartows NT, kar mu je omogdo tudi
prodor na trg poslovne programske opreme (BarodQ 2€tr. 35).

Bill Gates je razvoj programske opreme Ze leta J@#&zoval s komercializacijo,cgmer se je
uprl zamisli, da bi moral izvirno kodo sistema Waimgs prepustiti drugim. V resnici je bila to le
pot za doseganje Ze takrat visoko zastavljenilecilJspelo mu je, da je obdrzal nadzor nad
svojimi programi in jih razglasil za avtorsko lasim. Za svoje kopije je zahteval pi in dal
ljudem vedeti, da tisti, ki ne spoStuje njegovitapl, krsi zakon (Programerji vseh dezel,
zdruzite se!, 2003).

Tej zamisli se je uprl samostojni poznavalec ird&nRichard M. Stallman, ki je leta 1985
ustanovil druzbo Free Software Foundation. Njeg§yecbil, da se postavi po robu lastniStvu
nad programsko opremo ter skupaj z drugimi strojakinazvije brezpléen operacijski sistem,
ki bi ga lahko vsi uporabniki neovirano uporablj&opirali, spreminjali in posredovali drugim.
S to zamislijo je soglasal tudi Finec Linus Torngldi je sprogramiral ravno tisti del
operacijskega sistema, ki je Stallmanu in njegosodelavcem Se manjkal. Poimenoval ga je
Linux in ga leta 1991 postavil na splet. Za licenwozahteval nobenega pl@, saj mu
nateloma ni Slo za zasluzek, mesto Sefa ga ni zanjmédto pa si je sluzil na delovnem mestu
programerja. Tudi moznost, da bi kdorkoli drug mixiom veliko zasluzil, ga ni nikoli motila,
saj mu, kot poudarja, gre le za odprtost in dentakrast sistema. Na njegov taka@ua sluzijo
velike hiSe, kot sta SAP in Oracle, ki temeljijo hauxu. Kdor se zeli osamosvojiti od
Microsofta, zdaj ne more veshajati brez Linuxa. Torvaldsu in somisljenikom danes
prikljucuje vse vé nasprotnikov Microsofta, katerih cilj je oprenuttezne, dezelne in dimske
organe s poceni ¢analniki ter s prosto dostopno programsko opremdpr® programsko
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opremo (t.i. open source) tako do zdaj podpira &ekeot 175 vlad ter 20 ameriskih zveznih
drzav, med njimi Kitajska, Juzna Koreja, Malezijmdija, Rusija in Velika Britanija
(Programerji vseh dezel, zdruzite se!, 2003).

3.2 DEJAVNOST PODJETJA MICROSOFT

Glavni proizvodi korporacije Microsoft so (Case @ton Microsoft Corporation, 2005):

» operacijski sistemi in strezniki — programi, ki sojno potrebni za delovanjecanalnika,
saj usklajujejo delovanje ¢analnika in njegovih komponent,

* internetni brskalniki — programi, s pojo katerih lahko brskamo po svetovnih spletnih
straneh,

» programska oprema — programi za komuniciranje, ddd@zami podatkov, preglednicami,
urejevalniki besedil in podobnimi poslovnimi zadewa

* programi za izobrazevanje in razvedrilo,

» storitve, povezane z internetom in

» strojna oprema — miske, igralne palice, &@vi&i, tipkovnice in preostalo.

Njihove stranke so proizvajalcidanalnikov, ki Microsoftove operacijske sisteme nata@ v
svoje r&unalnike, kokini potrosniki, vse vrste podijetij ter razvijalciggramov. Njihovi glavni
konkurenti so IBM, Oracle, AOL in Sun Microsystems.

V devetdesetih letih 20. stoletja se jetelaMicrosoft Siriti v zabavno in komunikacijsko
industrijo. Leta 1996 so svetu predstavili Windo®@E, operacijski sistem za & osebni
digitalni pripoma@ek (PDAS), dve leti potem so trgu ponudili Windo9& ki je vkljuteval tudi
internetni brskalnik. Se isto leto je takratni pednik uprave Bill Gates za generalnega
menedzerja imenoval Steva Ballmerja in mu dal wvseipe nadzora vsakodnevnega dogajanja
v podjetju, sam je Se naprej ohranil naziv predéedpodjetja. Leta 1999 je dal Microsoft na
trg Windows 2000, najnovejSo ragto Windows NT, leto pozneje se je Gates opredsil
glavnega nosilca v arhitekturi programske oprenreste tako osredotd na razvoj novih
proizvodov in tehnologij (Case Study on Microsotir@oration, 2005).

V letu 2001 je Microsoft izdal prvi operacijski &, ki ni temeljil na MS-DOS, imenovan
Windows XP. Se isto leto so presenetili tudi z ligpakonzolo X-Box ter vpeljali novo
strategijo .Net. Ta naj bi Microsoft popeljala ng tmobilnih telefonov, internetne komunikacije
in preostalih raunalniskih funkcij. Leto zatem je bila uresena prva komponenta strategije,
izdelek, imenovan Visual Studio .NET, usmerjen gzvig programske opreme. Prav tako so
izdali Microsoft Network MSN 8 ter prenosnicimalnik z brezzino povezavo na internet
(Case Study on Microsoft Corporation, 2005).
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Stevilo zaposlenih se trenutno giblje okoli 40 &iskar 70 odstotkov prihodka pa Microsoft
doseze na donmtam, ameriSkem trgu. Njihov operacijski sitem jeajgn v kar 90 odstotkov

vseh osebnih tainalnikov po vsem svetu, podjetje je poseglo tualiskoraj vsa preostala
podraija informacijske tehnologije. Microsoft ima podrica v ve& kot 60 drzavah sveta. Leta
2002 je podjetje zavzelo 79. mesto na ameriSkvi@shajvesjih podjetij po prihodku in se

uvrstilo med 20 najboljSih po ustvarjenem dddoi. (Case Study on Microsoft Corporation,
2005).

4. MICROSOFT IN PROTIMONOPOLNI POSTOPEK V ZDA

V tem poglavju je opisan sodni postopek, ki sedeijal na ameriskih tleh, ko je bil Microsoft
obtozen prepovedane integracije programa Interrglolter v operacijski sistem Windows.

4.1 KREPITEV PODJETJA MICROSOFT

Leta 1995 je Protimonopolni oddelek pravosodnegaististva Microsoftu izrecno prepovedal
povezano prodajo dveh izdelkov, ob tem pa je squtifetju dovoljevala nadaljnjo prodajo
integriranih proizvodov. Se isto leto je znova lori@o nesoglasij med obema institucijama, ko
je Microsoft nameraval prevzeti podjetie Intuit Ihcesar Protimonopolni oddelek
pravosodnega ministrstva tega ni dovolil, in sizerazlago, da bi Microsoft s tem pridobil
previaduj@ polozaj na trgu programske opreme za osebtenadnike. Microsoft je moral
opustiti misel na prevzem, vendar to njegove mastirgu programske opreme in operacijskih
sistemov ni zavrlo. Vzpenjanje déka na delnico je lepo vidno tudi na Sliki 2 (Bar@®00,
str. 35).

Dve leti pozneje je z&l Microsoftov spektakularni uspeh poleg viade ankurentov skrbeti
tudi ponudnike storitev, kot so na primer tutis@ agencije in preostali oskrbovalci z
informacijami. Bilo jih je strah, da bi ostali brgmsla,ce bi se Microsoft odiél integrirati
tovrstne informacije v Internet Explorer ali v g8t Windows. Za z&#o pred tem se je

Y Pri poslu, vrednem dve milijardi USD, naj bi &k prevzem z delnicami.
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dominantna agencija rezervacij letalskih vozoviikBR&E? povezala z druzbama Netscape in
Sun Microsystems ter poskuSala pregtii koalicijo, naj lobira proti Microsoftu. Micro$bje
dal leta 1997 na trg novo rastto Windows 95 z vgrajenim Internet Explorerjemakmart je
imel tudi s takrat Se geovanim programom Windows 98. To je sodu izpodhiloo in
Protimonopolni oddelek pravosodnega ministrstviierosoft opomnil, da ne upoSteva sodbe
izpred dveh let, saj je s svojim dejanjem proizigasebnih rgunalnikov dobesedno prisilil v
hkraten nakup Windowsov in vgrajenega Internet &vgsja (Baron, 2000, str. 36).

Slika 2: Rast Microsoftovega dotka na delnico v obdobju od 1.1985 do 1.2004
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Vir: Pregled finatinega stanja in rezultati podjetja Microsoft Corpiara 2005.

Microsoft se z odstranitvijo brskalnika Internet diorer iz sistema Windows ni strinjal.

Zagovarjal se je, da odstranitev Internet Explar@reprosto ni moga. Sodnik Jackson, ki je

bil odgovoren za primer Microsoft, je z demonsi@dakoj dokazal, da je ta trditev lazna in
izdal sodbo, da mora Microsoft dati na trg Windowsez Internet Explorerja. Microsoft je to

obveznost urestil Sele naslednje leto, s prenovljeno rézld Windowsov 95, kjer pa je bila

ikona Internet Explorerja le skrita oziroma delrdstwanjena. Protesti proti Microsoftu so rasli
iz dneva v dan in Microsoft se je branil s poudggean prednosti svojih inovativnih proizvodov,

ki bodo ¢lovestvu prinesli mnogo lepSo prihodnost. Samoaziskave in razvoj je v letu 1998

porabil 2,5 milijarde USD oziroma 16 odstotkov kga prihodka, okrepili so tudi oglaSevanje
v medijih, dvignili znesek prispevkov drzavi in figinim strankam Wasu volitev, zé&eli so s

2 Sistem rezervacij letalskih vozovnic prek inteengé podjetiu SABRE, ki je bilo del druzbe AMR
Corporation, omogsla druzba American Airlines.
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pojavljanjem vodilnih moz podjetja na televiziji mnovinarskimi konferencami, na katerih so
poudarjali prednosti svojega delovanja (Baron, 2600 38).

Podjetja® ki so $e vedno nasprotovala Microsoftu, so se Zidrw projektu promoviranja
konkurence in inovativnosti v elektronski dobi (Jeid to Promote Competition and Innovation
in the Digital Age), imenovanem ProComp, s katesionhotela spodbuditi vlado za vnéwo
sojenje proti hitro rastd multinacionalki. Gates se je na kampanjo odzvabhter javnosti
predlozil podpise predsednikov uglednih korpordait so Intel, Compaqg in Hewlett-Packard,
ki mocno nasprotujejo ponovni tozbi. Protimonopolni oddtgbravosodnega ministrstva je maja
1998 vnovk napovedal tozbo proti Microsoftu z razlago, dajete kri Shermanov zakdn
(Baron, 2000, str. 39).

4.2 PROTIMONOPOLNA TOZBA ZOPER MICROSOFT LETA 1997

Protimonopolni oddelek pravosodnega ministrstvakepaj z 19 zveznimi drzavami obtozil
Microsoft protikonkuretinega delovanja ter onemagmja, da bi se kupci odi za
alternativno izbiro internetnih brskalnikéWoudarjene so bile &tiri kr&itve (Baron, 2000, str
298):

1. monopoliziranje trga operacijskih sistemov osebnikcunalnikov z nepoStenim
konkurergnim delovanjem,

2. poskus monopolizacije interneta,

3. vpletenost Microsofta v protizakonito pogojevangzanega nakupa Windowsov in Internet
Explorerja - povpraSevanje po omenjenih dveh izalleJ& loceno in tovrstno pietje je
mozno le z namenom kupcem prejitiealternativno izbiro med internetnimi brskalniki

4. vpletenost Microsofta v protizakonito pogajanjeregstalimi podjetji, da naj ne licencirajo,
distribuirajo ali oglasujejo izdelkov, ki niso Mimsoftovi.

Julija 1997 je zvezno sodi& pod vodstvom sodnika Jacksona ¢dilp da mora Microsoft
prenehati s povezano prodajo Windowsov in InteEhedlorerja, kljub temu pa je Microsoft iz
boja izSel kot moralni zmagovalec, saj je sadislokazal nezadostno znanje za presojanje o

® Med njimi so bila v&ja podjetja, kot so American Airlines, Netscapea®e, SABRE, Sun Microsystems,
The American Society of Travel Agents, Sybase ia Sbftware Publishing Association.

* Razlaga Shermanovega zakona na strani 5 . Reilogi 1.

®> Se posebej je tu poudarjeno oneniagge podjetja Netscape Communications Inc..
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primerih visoke tehnologije. V naslednjih dveh dingje Microsoftova delnica poskiba kar za
devet odstotkov (Baron, 2000, str. 40).

4.3 MICROSOFTOVE STRATEGIJE

Zaradi narave panoge, hitrega razvoja informacijgd®eologije in poslovnega okolja se je
Microsoft v naslednjih letih Se bolj okrepil, maingpodjetjem pa tako ni ¥eostala niti majhna
moznost uveljavitve na trgu operacijskih sistemavasebne kanalnike. Njegova cenovna
strategija je bila zr@ina, enaka, kot jo uporabljajo tudi druga podjetjareviadujéim trznim
delezem — gre za tioparske ceneCene izdelkov narekuje podjetje z dominantninopajem,
te pa so tako nizke, da mu preostala podjetja wgiacenovno ne morejo konkurirati.

Poleg navedene cenovne strategije je za Microswdilen tudi mrezni dinek Pri tem gre za
to, da ima podjetje z dominantnim trznim delezeinjekobenem tudi inovator programske
opreme, to prednost, da z njegovimi izdelki razgala&€ina raunalniskih uporabnikov po
svetu. Ti uporabniki med seboj brez tezav komuajoiin opravljajo raztine posle, saj imajo v
mrezi ve&inoma vsi enako programsko opremo. Preostala padjgianogi, ki imajo po svetu le
nekaj tisé¢ uporabnikov, so tako v nemagn poloZaju, saj njihova oprema ni popolnoma
kompatibilna z Microsoftovo, zaradesar prihaja do tezav v komunikaciji.

Omenila sem Ze pogojevanje nakupa enega izdellekapom nekega drugega izdelka ali tako
imenovani bundling efekt.Gre za pojav, ko Microsoft v paketu Office ponujkupek
posameznih programov Excel, Word, Outlook in PowerPpo znatno ugodnejSi ceni, kot jih
ponuja njegov konkurent v posami izvedbi. Kljub temu, da je kakovost samostojnega
konkurertnega programa verjetno boljSa, se potroSniki pegesididamo za nakup celotnega
paketa naenkrat. To je enostavneje, ceneje, pogustdicrosoft ponudbo Se izboljSa z
brezpl&nim darilom (denimo antivirusni program). Tu greg@vsem za zmanjSanje stroskov in
kontrolo kakovosti, ki je ni treba izvajati v takn obsegu ali tako nazorno, kot bi jo bilo treba,
¢e bi Slo za posaréno prodajo (Baron, 2000, str. 300).

Microsoftova strategija je bila, da je v vsaki ngveazlicici Windowsov ponudil vedno e
integriranih programov, ki so bili prej na voljo # dopldilo. Tako so vkljgili program za
optimiranje delovanja trdega diskagwaalo, igre, gratine aplikacije in program za povezavo
osebnega tanalnika v mrezo. TakSne poteze so seveda zeldeot#o podjetjem, ki so mu
hotela konkurirati. Gledano s strani Korh uporabnikov je bila poteza ¥&ot dobrodosla, saj
so vse aplikacije po zaslugi skupnih standardoowdgé odléno (Pirs, 2001, str. 24).

V 25 letih se je Microsoftu uspelo uvrstiti med vefja svetovna podijetja, njegova blagovna
znamka je med najdragocenejSimi na svetu, njihadelki pa zagotovo nepogresljivi del
vsakdanjika. Vsemu uspehu in slavi navkljub vodilimformacijsko podijetje ne pgoa -
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njihova glavna prioriteta so dedairji, zato nenehno vlagajo v razvoj - tako na pogrdkjer so
Ze uveljavljeni, kot tudi na nove trge, kjer do g8 niso bili navz&. Microsoft najveé vlaga v
razvoj in raziskave — v letu 2002 je vanje vloZiB 4milijarde dolarjev oziroma 15,2 odstotka
vseh prihodkov. S tem dokazuje podjetje svojo pnedarazvoju novih izdelkov. Seveda poleg
v notranji razvoj vlagajo tudi v Sirjenje dejavniostprevzemanjem podjetij. V zadnjih nekaj
letih je najbolj znan primer nakup podijetij Gredatihs in Navision, zdaj zdruzenih pod
blagovno znamko Microsoft Business Solutions. Msoft je tako posegel na trg ponudnikov
poslovno-informacijskih sistemov za mala in sredoaljetja (Ljubljenec poslovne javnosti ne
paciva, 2003).

Poleg prevzemov omogajo Microsoftu Sirjenje dejavnosti tudi vlaganjadwga podjetja in
skupne projekte. Udelezeni so wwapletnih projektih, med katerimi so najbolj zn&BNBC,
Expedia, CarPoint in Boardwalk. S spletno strargefitral ponuja Microsoft spletne storitve in
trzenje manjSim podjetjiem. Tako podjetje Se doddainiosvoj vpliv in trzi svoje izdelke tudi
malim podjetjem, na katera so Stevilna druga infwiska podjetja kar pozabila. Veliko
denarja so vlozili v telekomunikacijska podjetja primer v AT & T in Nextel, ter si s tem
zagotovili uspesno trzenje storitev in izdelkovspetnem portalu MSN (Ljubljenec poslovne
javnosti ne pdiva, 2003).

Enako dejavni so na podia mobilne telefonije, kjer veliko vlagajo v proiajalce mobilnih

aparatov ter operaterje. Ti dve pograsta med seboj tesno povezani, saj lahko elekion
posSto navsezadnje preverjamo kar prek mobilnegéoteh.

Tabela 1: PomembnejSe Microsoftove nalozbe in nakupi podjetij

Microsoftove najpomembnejSe nalozbe Microsoftovi n@omembnejsi nakupi
podijetij
Groove Networks PlaceWare
Sendo Rare
Corel Navision
Hitachi Great Plains Software
Avanade Visio
Expedia.com Hotmail
Nextel Communications Access Software
Portugal Telecom
Qwest Communications
AT&T

Vir: Ljubljenec poslovne javnosti ne figa, 2003.
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4.4 VNOVICNO SOJENJE ZOPER MICROSOFT LETA 1999

Leta 1999 je bila zoper Microsoft znova vloZena b#ZzProtimonopolnega oddelka

pravosodnega ministrstva, Slo naj bi za nasledoifezte (Baron, 2000, str. 301):

1. Microsoft ima monopol na trgu operacijskih smbv za osebne ¢analnike, saj so njegovi
Windowsi nameeni kar v 80 odstotkov Intelovih osebnitiuaalnikov® poleg tega kar 90
odstotkov novoizdelanih Intelovih osebnih¢waalnikov Ze v osnovi vsebuje sistem
Windows. Ovire za vstop v panogo so zaradi Micrtaspfevelike, vstop novim podjetjem
je onemogoen’. Ceitali so jim tudi, da so svoj brskalnik Internet Harer brezplano
dodali v sistem Windowseprav so v njegov razvoj vlozili prek 100 milijon@\sD na leto,

2. Microsoft je krsil pravila konkurénega vedenja s tem, ko je nekatera podjetja s (tagoid
obvezal k ponujanju storitev in produkcijskih falfgw izkljucno njemu, preostale
konkurente pa pri tem izkljil. Ocitali so mu tudi pogojevanje nakupa preostale
programske opreme z nakupom Windowsov ter obvejewdngih podijetij k distribuciji,
oglasevanju in nakupu izkno Microsoftovih izdelkov, in

3. Microsoft naj bi pomenil veliko groznjo obsigpreostalih internetnih brskalnikov.

Obramba podijetja je sodi$ ugovarjala z argumentom, da Microsoft ne SkoghagoSnikom,
temve jim le koristi, njihova dejanja pa naj Se zdalee bi bila zlonamerna in podobna
ravnanjem preostalih podjetij v panogi. Poudanlitsdi, da nimajo monopola, saj jim uspesno
konkurirajo programski jezik Java druzbe Sun Migstems ter preostali internetni brskalniki.
Prav tako naj Microsoftovi popusti proizvajalcenebsih r&unalnikov ne bi bili povezani s
podkupovanjem, da ti kupcem ne bi ponujali konkangém proizvodov, temve so nagrada za
prodane kolitine. Trdili so tudi, da bi bila cena Windowsov moogsja, ¢e bi imeli monopol
na trgu operacijskih sistemov, kar na trgu, zaregf® so zndlne vsakodnevne spremembe,
nikakor ni mogde. Svoje trditve so Se podprli s primerom Applegkaega prodaja je v tistem
casu skokovito naraala® Microsoftovi vrtoglavi dohiki naj torej ne bi bili posledica
monopolnega polozaja, temveaj bi imeli svoj izvor v premozenju, zd&nem s pravicami
intelektualne lastnine (Baron, 2000, str. 305).

® Intel ima prevladujopoloZaj na trgu osebnihdanalnikov v ZDA.

" Korgni kupci so zahtevali §tevilne aplikacije, od kitenesina temelji na sistemu Windows, tako da bi
bilo predrago ustvariti nov operacijski sitem, Ki \seboval enake programe, kot jih vsebuje sistem
Windows.

8 Zasluge gre pripisati njihovi novi ¢analnigki liniji iIMAC, ki namesto sistema Windowsparablja
operacijski sistem Mac- OS.
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Sodnik Thomas P. Jackson je pred &emodlabo predstavil svoje sklepe, v katerih je dejal, da
je Microsoftovo dejanje Skodovalo uporabnikom imkorentom ter zavrlo inovacije. Njihovo
dominantno vedenje je prepi® nastanek marsikaterega novega podjetja, kav fkodo
potrosnikov. Kljub resnim sklepom sodnika Micros&dt vedno ni pokazal zaskrbljenosti, saj je
trdno vztrajal pri svojem stali§, da ni posloval protizakonito. Po objavi pravraklepov
sodnika Jacksona so kot sklep procesépavali naslednje (Pirs, 2000, str. 32):

* horizontalna razdelitev Microsofta na tri r&na podjetja, od katerih bi prvo izdelovalo
operacijske sisteme, drugo aplikacijske progranteeije internetne programe,

» vertikalna razdelitev podjetja na tri enakovrednadjptja, ki bi si bila med seboj
konkurergna ali

» razkritje izvorne kode za Windows, kar bi dalo mogintudi preostalim podjetjem v panogi.

V zatetku aprila 2000 je sodi@ Microsoft obtozilo krSenja 1. in Zlena Shermanovega
dolgo bo mogee, tudi v upanju na zmago Georgea W. Busha na @dadkih volitvah 2000.
Bush je bil namré znan kot zagovornik drzavnega intervencionizmaezaponopole le v
primeru fiksiranja ceniesar pa Microsoft ni gel (Pirs, 2000, str. 33).

Primer je novembra 2001 prevzela sodnica ColleehaK&otelly, ki je zahtevala sporazum
med Microsoftom in Protimonopolnim oddelkom praviisega ministrstva, po katerem naj bi
bil Microsoft dolzan razkriti tehine informacije Windowsov svojim konkurentom, ti pa
nato lahko Microsoftov internetni brskalnik upordalpod drugim imenom. Protimonopolni
oddelek pravosodnega ministrstva in devet zvezribwdso moZnost sporazuma gladko zavrnili
ter zahtevali Se viSjo kazen. Leto dni poznejeo@nsca njihov predlog zavrnila, kljub temu pa
tocke poravnave razSirila pri ganalniskih streznikih ter doddla, da morajo biti v
sporazumnem odboru nawzaoudi najmanj trije zunanjlani Microsoftove uprave (Case Study
On Microsoft Corporation, 2005).

Po skoraj petih letih pravnih spopadov se zdi,elhil napad na najé¢ge programsko podjetje
neuspesen, saj je vseh 600 zaposlenih v njihoveewnpm oddelku zelo dobro opravilo svojo
nalogo, prav tako pomembno dejstvo pa je tudi, eldvjcrosoft za financiranje obrambe
namenil ogromne kaline denarja.
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5. MICROSOFT IN PROTIMONOPOLNI POSTOPEK PRED EVROPS KO
KOMISIJO

Po tezkem boju z ameriSkimi varuhi konkurence¢g&ala Microsoft Se tezja preizkusnja —
tokrat se je ob njegovo poslovanje obregnila Evkaplkomisija, s komisarjem Montijem na
celu. Za lazje razumevanje dogajanj je v poglavjuslé&di najprej podan kronoloski vrstni red
dogodkov, nato pa sledi odvijanje primera na ekibpdeh.

5.1 KRONOLOGIJA

Tabela 2:Kronologija dogajanj med Microsoftom in evropskiragulatorji konkurence
DATUM I DOGODEK

Evropska komisija in ameriSko pravosodno minististkleneta
sporazum z Microsoftom, da se bo z denarno poravoakeval
na obtozbe, da je s svojo politiko podeljevanjaeric oviral
konkurenco podjetja Nové|lizdelovalca programske opreme.

15. julij 1994

Evropska komisija sklene sporazum z Microsoftomseldo ta z
denarno poravhavo odzval na obtozbe, da je s spojiiko

podeljevanja licenc oviral konkurenco podijetja %aruz:’

izdelovalca programske opreme. Microsoft se zavdaese bo
odrekel pogodbenim datdom.

24. november 1997

Evropska komisija razglasi, da preiskuje, ali jecMBoft z
Februar 2000 integracijo mreznih streznikov v program Windows iralv
konkurenco.

Evropska komisija v Prvi ugotovitvi 0 moznih kratv zatrdi, da
3. avgust 2000 je Microsoft s svojo politiko podeljevanja licencvil
konkurenco, ko podjetju Sun Microsystems ni posvatld

Ratunalnisko podijetje, ki je v osemdesetih letih zaslo s programom WordPerfect in Quattro Pro, nato
pa je po letu 1996, ko je prodalo licenco obeh mowv Corel Corporation, njegov trzni delez naglo
upadel.

19 podjetje, ki proizvaja eno od raiti operacijskega sistema UNIX, namenjenega preduzmmporabo v
mocénejSih mikrorgunalnikih, ki se uporabljajo za specializirane kgtije.
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bistvenih informacij.

30. avgust 2001

Evropska komisija izda Drugo ugotovitev o mozniitsah, v
kateri obtozi Microsoft, da je z integracijo progra Media

Player v program Windows oviral konkurenco drugj

izdelovalcev audiovizualne programske opreme.

6. avgust 2003

Evropska komisija poSlje Microsoftu Tretjo ugot@wito moznih
krSitvah, v kateri je zapisano, da je MicrosoftraVkonkurenco.
Zagrozi mu z denarno globo ter ukaze, naj medijgk
predvajalnika ne ponujajo ¥ev integrirani obliki v sistemu
Windows oziroma naj poleg tega ponudijo Se konk&men
avdiovizualno opremo. Obenem so dolzni posredowesi

informacij konkuregnim izdelovalcem programske opreme

nizjega cenovnega razreda.

g

15. marec 2004

Strokovnjaki za protimonopolno zakonodajo iz vséh dizav
¢lanic EU podprejo osnutek sklepa komisije o Miciftmeem
primeru.

16. marec 2004

Predsednik Microsofta Steve Ballmer in glavni M&ofiov
svetovalec Brad Smith se sestaneta z evropskimdarjam za
konkurenco Mariom Montijem ter poskuSata v zadnjesnutku
dosei poravnavo. Microsoft naj bi predlagal resitev, kaderi bi

od izdelovalcev r@&unalnikov zahteval, naj poleg medijskeg

predvajalnika v programske pakete vklja tudi avdiovizualno
programsko opremo njegovih tekmecev.

18. marec 2004

Monti izjavi, da poravnava v primeru Microsoft nogoa in da
Evropska komisija od Microsofta zaradi zlorabe Vea
poloZaja na trgu zahteva visoko globo.

24. marec 2004

Evropska komisija nalozi Microsoftu rekordno gloloviSini
497,2 milijona evrov oziroma 611,2 milijona dolarje?odjetju
ukaze tudi, da sme odslej na trgu ponujati le ¢mdi
operacijskega sistema Windows brez programa MeldigeP in
da mora spodbujati preostale proizvajalcéuralnikov tudi k
ponudbi avdiovizualne programske opreme konkimer
proizvajalcev. Obenem mora Microsoft v prihodnjekrréi ve¢
informacij o svojih programih konkurentom ter s temogdaiti
izdelavo programske opreme, ki bo enako zdruzljiza
operacijskim sistemom Windows kot njihova lastpaema.

Microsoft in Sun Microsystems skleneta 1,6 miligrdolarjev

April 2004 vredno zakonsko poravnavo ter pogodbo o sodelovagu
podraiju SirSe tehnologije.
7. junij 2004 Microsoft vlozi pritozbo na odlbotev Evropske komisije ng
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Evropsko sodi& v Luksemburgu.

27. junij 2004 || Evropska komisija Zzsno ustavi ukrepe proti Microsoftu. |

Na Microsoftovopro3njo se zZmejo zaslidanja na Evropsker

_ t 2004 .
30. september 2004 e |\, Luksemburgu.

Sklenjena je poravnava med Microsoftom in organjaaCCIA,

N ber 2004 : i i ilij '
ovember kar pomeni, da mora Microsoft gkti 9,75 milijona dolarjev.

Evropska komisija znova zagrozi Microsoftu, saj mava
verzija Windowsov brez medijskega predvajalnikebndelovala
Maj 2005 tako, kot je treba. Komisija Microsoftu zagrozi avwo globo,ce
bi se izkazalo, da ne izpolnjuje ukrepov za izlasijé notranjega
delovanja.

Evropska komisija ponovno zagrozi Microsoftu z dmeav
globami v visSini 2,4 milijona dolarjevg¢e javnosti ne bo
December 2005 posredoval taksnih tehimih informacij o svojem operacijsker
sistemu, ki bi konkurentom omogjte uc¢inkovito komunikacijo
z Windowsi

—J

Microsoft predlozi Evropski komisiji zapisnik, v taem trdi, da
je med operacijskim sistemom Windows ter sorodnidelki

konkurentov omog&ena ginkovita komunikacija, kar bi moralc
zadovoljiti bruseljske zahteve.

15. februar 2006

Microsoftovi konkurenti, med katerimi so najboljaghi Nokia,
25. februar 2006 IBM, Oracle in Sun Microsystems, se ponovno prjtozoper
Microsoft.

Microsoft vlozi zahtevo po odprtem zasliSanju ndi&a prve

15. marec 2006 .
stopnje v Luksemburgu.

ProsSnja po odprtem zasliSanju je zavrnjena s steamopske

16. marec 2006 e
komisije.

Vir: Kronologija sodnih spopadov med evropskimameriskimi regulatorji ter Microsoftom,
2004.
Monti and Microsoft Gets Personal, 2004.
Microsoft Wants Public Hearing, 2006.

5.2 KLJUCNE TEME

Dogajanje v Evropi je popolnoma ¢eno od dogajanja v ZDA, obtoZzbe ameriSkega
protimonopolnega oddelka pa r&pné od obtozb Evropske komisije. ¢&tki spora segajo v
februar 2000, ko je Evropska komisija za konkurerscqoreiskovanjem nepravilnosti v
poslovanju Microsofta namigovala na krSenje 8Rna Pogodbe o ustanovitvi Evropske
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skupnosti. Po njihovem mnenju naj bi Microsoft tcaylo krSil, ko je operacijski sistem
Windows »zvezal« s svojim programskim streznikonprieostalo programsko opremo znamke
Microsoft, pri ¢emer naj bi bili enaki konkuréni proizvodi z Windowsi popolnoma
nekompatibilni (Sporéilo za javnost Evropske komisije, 2000). S tem gianphovi konkurenti

Ze vnaprej obsojeni na nethe boju z njimi, Microsoft pa je le Se Siril svoglez programske
opreme na sorodne trge. Obenem so se namenilSitazteli vpraSanje, ali je Microsoft svoj
Media Player vgradil v Windowse zato, da bidiinkonkurenco (EU's Case Against Microsoft
Awaits U.S. Move, 2002).

Politika Microsofta se kljub spopadom z ameriskimiuhi konkurence ni spremenila. Se napre;
so poskuSali v vsako novo raitio Windowsov vklj¢iti dodatno sestavino programske
opreme, kar pomeni, da so te tako kek&ar same od sebe« znaSle na kupljenenminiku.
Prevlada Windowsov je bila tako zlorabljena kotapeo s katerim Microsoft zavzema nove trge
ter ustvarja monopol za monopolom. Seveda to kupg@mva koristi, saj vse dobijo v paketu,
brez odvénega name&&nja razlénih programov, nato pa lahko brez dodatnih sitnbrgtkajo
po svetovnem spletu, poslusajo glasbo in gleddjpefi Ko je Microsoft tako opravil s
konkurenco, se je prelevil v diktatorja cen, posibvpogojev in tehriinih podrobnosti. Njegov
namen je razSiriti svoj operacijski sistem Windoms vsa podrgja, na katerih je v uporabi
obdelava podatkov: v poslovnih organizatorjih, smnh telefonih, televizijah, avtomobilih, v
pisarnah, pri filmih, igrah in glasbi (Vladar v sugodatkov, 2002).

Microsoft tako kljub mnoZinemu nasprotovanju Se naprej obvladuje trg progkaropreme. S
podobno metodo, kot je internet osvojil z brskadmik Internet Explorer, vklgenim v sistem
Windows 95, se je v Zatku tretjega tistletja odlail zavzeti trg zabave. Program Windows
Media Player za predvajanje filmov in glasbe jgwkl v svojo razltico Windows XP ter s tem
ogrozil konkurente, kot sta Quicktime in RealPlay2a ta korak so se Microsoftovi strategi
odiatili po tehtnem premisleku — funkcije osebnegauralnika v cedalje veji meri
prevzemajo male omrezne naprave, cilj koncerna eaifi navzé na vseh Zivljenjskih
podrajih. Tako lahko igramo igrice na igralni konzoli Bex, delamo na prenosnem
racunalniku Windows Powered Smart Display, pri spletnakupih dobivamo vse ustrezne
podatke s pomgo sluzbe Passport, v novem BMW 7 pa lahk@éualujemo tudi skromnejSo
razlicico Windows CE, ki omogta voznikom, da z govornimi ukazi dobivajo informaco
cestah, prebirajo elektronsko posto ali vpisujegmlgitke v svoj rokovnik (Vladar v svetu
podatkov, 2002).

Na Sliki 3 je vidno, kolikSen delez prihodkov Mis@ftu prinaSa vsako izmed njegovih
poslovnih podrsij. Najve¢ zasluzka jim prinasajo Windowsi in Microsoft Oicsledijo pa
prihodki od prodaje strezne programske opreme.

Za regulatorje konkurence Microsoftov monopol kljgemu ni oliajen primer. Gre za zelo
zapleteno zadevo, saj na dinamh in hitro spreminjajéih se trgih, kakrSen je trgdanalniske
tehnologije, monopolisti svoje mb ne kazejo na ze ustaljen dra Tradicionalnega
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monopolista je na trgu moge opaziti zelo hitro — zavzema velik trzni deleZoraebitnim
konkurentom skuSa pregig vstop v panogo in z viSanjem cen maksimira deki Na drugi
strani Microsoftu 6itajo prenizke cene za proizvod, v katerega natadd@gatno vgradijo
brezpl@&en brskalnik ali predvajalnik glasbe. S tem Micibswlja na dolgoréni monopolni
dobiek v prodaji operacijskega sistema, prav takSetersigoparskih cen pa ubija nastanek
novih trgov in Se nerojenih tehnologij (Antitrusefinitions Hit a Techno Glitch, 2004).

Slika 3: Struktura Microsoftovega prihodka po segmentindmdecembra 2003

Microsoftov prihodek (v %)

@ Windows

m Igre (Xbox)

O Mobilna industrija

O Medmrezne storitve

m Poslowme reSitve

O StreZna programska
oprema

h\ m Microsoft Office

204 1%

Vir: Sir Bill and His Dragons — Past, Present antuFe, 2003.

Microsoftov zaplet z Evropsko komisijo za konkurerse je resneje Zal poleti 2001, ko ga je
ta obtozZila nezakonitega vezanja konkgreh proizvodov — Outlook Express, Movie Maker,
Instant Messenger in Media Player — v Windowsi ¥Ptem je podjetje prekrSilo 82len
Pogodbe o ustanovitvi Evropske skupnosti.

Evropski komisar za konkurenco Mario Monti se jéoga lotil zelo resno in izjavil, da si bo
prizadeval prepkati vsakrSno monopolizacijo s por&jo nepostenih dejanj. VpraSanje je bilo
torej, ali bo Monti zahteval (Will the EU Crack Danw2001):

1. odstranitev Windows Media Playerja iz sistema Wimsldn s tem omogal prosto pot
konkurernim operacijskim sistemom,

2. razkritje tehnologije Windowsov ter dostopnost kadkaterimi bi imeli konkurenti e
moznosti ustvariti izdelek, kompatibilen s pretstdicrosoftovo programsko opremo,
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3. razbitje korporacije na ¥emanjSih, kar bi lahko povzédo novo bitko z Washingtonom ali
pa bo
4. Microsoftu naloZil »le« visoko denarno globo.

Kljub razlicnosti obeh postopkov imata evropski in ameriskinsgubstopek nekaj skupnega —
oba sta osredotena na Microsoftov poskus prevlade na trgih infarijgle tehnologije.
Razlikujeta pa se po tem, da so bili ameriski varkibnkurence usmerjeni na internetne
brskalnike, medtem, ko so evropski agilb o ratunalniskih streznikih. Ti mii ratunalniki so
bili namre jedro nove strategije .NET, s katero je Microso&rtoval razSiritev svojega
dominantnega poloZaja na trgu osebnituralnikov na celotni mrezni svet. Ameriski proces j
Microsoftu uspelo zavle za kar Sest let, medtem ko je bila zgodba v Evdopgana. Tu se je
podjetje sréalo s celateto regulatorjev pod vodstvom ene same osebe. N®ptevzel naloge
sodnika, porote in tozilca (Will the EU Crack Dova01).

NajverjetnejSa reSitev procesa je bila odstranktadia Playerja iz sistema Windows, saj je
Monti hitro ugotovil, da je Microsoft to storil e namenom, da bi iz igre izlib konkurente, kot
so AOL Time Warner in RealNetworks Inc.

Gates in njegovi sodelavci so Evropski komisiji @ayili, da izvirne kode za Windows, tuck
Microsoft na koncu vendarle spoznajo za krivegaakenitega vedenja, ne bodo razkrili brez
dolgega in tezavnega boja - Microsoft ima naimpe njihovem preptanju pravico braniti
svojo intelektualno lastnino. Toda Microsoftov bpjoti komisiji povzr@éa posledice Se
marsikje drugje, ne le na trgu programske oprenme.namreé za napad na sam center evropske
regulacije, zato so se ob njemckeat pokazale tudi kulturne razlike med obema eatia.
Evropski regulatorji konkurence Stejejo za spodjsly dominantnem poloZzaju Ze tako
imenovani portfolio winek - pojav, ko podjetje razSiri svojo trzno tmoki jo ima v neki
industriji, na neko drugo industrijo, v kateri Sena opaznejSega trznega deleza. Pomemben
Microsoftov argument v tem boju je bil, da je pnsi licenciranje Windowsove izvorne kode
enakovredno odvzemu lastnine podjetja, ggmer so poskuSali najti utemeljitev tudi v
Montijevi izjavi, da komisija v normalnih pogojihokkurence podjetju nima pravice vsiliti
strukturnih sprememb. Jasno je bilo, da bo moreblisodbi Microsofta sledila sodna pritozba.
Microsoft je ob tem iskal potrditev, da njegovatf@sa pripada samo njemu, in da ni javno
imetje, s katerim lahko evropski regulatorji razagdjo po svojih Zeljah. Ob tem pa velja Se
poudariti, da Microsoftova zmaga po mnenju Ardemiov ne bi bila le zmaga enega podjetja,
ampak zmaga zagovornikov prostega trga (CulturefC2001).

V zatetku leta 2003 se je mnogo podijetij iz telefongie@unalniSke in preostale elektronske
industrije zdruzilo z enim samim namenom: lobiratEvropski komisiji proti Microsoftovi
Siritvi na nove trge. Po njihovem mnenju naj bi kisoft s svojim operacijskim sistemom
Windows XP spet krSil dotdla o konkurenci, poudarili pa so tudi, da bi biteba gledati na
Microsoftovo politiko SirSe, saj naj bi komisija zalaj predevala le dele morda spornega
poslovanja (Microsoft spet na tnalu EU, 2003).
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Skupina konkuretnih podjetij je 31. januarja 2003 v Bruslju vloziakonsko pritoZzbo, kar je
za Microsoft pomenilo Se ¥@ nevarnost. PritoZba je bila vloZena pod okriljeatike ameriske
trgovske skupine Computer and Communications Imgusssociation (CCIA), katerélani so
podjetja Nokia, Eastman Kodak, Fujitsu, NTT Comneations ter trije najwgi Microsoftovi
tekmeci: Sun Microsystems, AOL Time Warner in Oga& prvo pritoZbo je Sun Microsystems
sploh prvi sprozil proces proti Microsoftu, zdaj pa ji je pridruzil Se v kami fazi. Njihova
pritoZba je bila sestavljena iz dveh delov (Micfbo®ivals Push EU To Open a Second Inquiry,
2003):

e Vv prvem sestavljavci navajajo, da Windows XP Mioftis dopuga ohranjanje
monopolnega polozaja na trgu,
» vdrugem pa, da Microsoft s sistemom Windows XBigd¢a monopol na nove trge.

To ravnanje lahko razumemo tudi kot spodletel pesgaodjetij, ki skuSajo tanalniSkega
velikana poraziti prek sodis namesto tam, kjer bi ga predvsem morala - na @uenjena
pritoZzba je bila osredotena zlasti na morebitni pojav Microsofta na trgibkine telefonije in
zabavne industrije. Izjavili so tudi, da je Micréewy dominantni operacijski sistem namenoma
zgrajen tako, da ni popolnoma kompatibilen s progy&i niso Microsoftovi. Poleg tega naj bi
najnovejSa raztica Windowsov vsebovala Se cel skupek konké&mén izdelkov, kot so
program za posluSanje glasbe, elektronsko postakim naprej (Microsoft Rivals Push EU To
Open a Second Inquiry, 2003).

Microsoftovi mozje so skozi ves proces trdili, kalko se pripravljeni stati z varuhi
konkurence ter tezavo resSiti sporazumno, kljub tgrauso poudarili svoje upanje, da bodo v
Evropi upoStevali ugotovitve iz ameriSkega procdsavsezadnje je njihov Media Player v
Windowse vkljgen Ze dolga leta, vse od zgodnjih Windowsov 95padcvropske komisije ni
preprialo, Se naprej je vztrajala, da je podjetje kriviknivanja informacij konkurentom, ki bi
lahko z njihovo pomgo zgradili proizvode, ki bi se ujemali z Window@Vlicrosoft Rivals
Push EU To Open a Second Inquiry, 2003).

Navsezadnje tudi pri evropskem primeru ni Slo zatakega, kar ne bi bilo obravnavano ze v
ameriSkem procesu. Konkurenti so Microsoftu Se ejamitali »bundlings, kar pa za
uporabnike ni pomenilo dislabega - nasprotno, brezfria so lahko poslusali glasbo, gledali
filme, preverjali elektronsko posto in klepetali angeboj, in vse to brez dodatnegacpianja
posameznih programov. Tisti, ki nasprotujejo Miafteavemu delovanju, torej nasprotujejo
napredku Windowsov, to pa véanalniski industriji pomeni gotovo smrt podjetjaakl poseg
pa je bil zavrnjen Ze v ameriSkem sodnem procegar®NRuling on Microsoft, But Penalty
Unlikely to Be Stiff, 2003).
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Bilo je jasno, da bo Microsoft svojo lastnino btatid konca, Evropska komisija pa je lahko
pricakovala tudi politne posledice. Ze v letu 2001 je prefilee da bi General Electrit
prevzel druzbo Honeywell, kar je povéilo spor med obema stranema Atlantika, zdaj pa je
bilo popolnoma jasno, da lahko agresivna o6itky zoper Microsoft pripelje do Se gjega
spora. Tudice Evropska komisija Microsoftu ne bi naloZila¢peekazni, bi ta Se vedno imel
veliko nasprotnikov. Konkurenti so bili nan¢rérdno odl@eni Microsoft ustaviti na legalen
n&in, prek sodi&a. PritoZzbe bi se vlekle leta in leta, Microsofidzgubljal denar, nekateri pa so
Sli celo tako dalg da so zahtevali popolno é@enje najvéjega ra&unalniSkega podijetja (Nears
Ruling on Microsoft, But Penalty Unlikely to Be %§ti2003).

Zdruzenje CCIA je namigovalo tudi na dejstvo, dapso 82.¢lenu Pogodbe o ustanovitvi
Evropske skupnosti druzbe s prevladino polozajem na trgu Se posebej zavezane paziti na
ohranjanje konkurence. Microsoft je s svojim delgean prepréil Siritev preostalih
konkurergnih operacijskih sistemov ter zmanjSal trzni defeddjetja Apple na slabih pet
odstotkov. Njegovo delovanje naj bi tako Skodil@itpotroSnikom, saj jim je onemogjo
Siroko izbiro, cene so Se vedno dokaj visoke, vamjmaj pa bi bilo tudi inovacij in skrbi za
varstvo zasebnosti (Microsoft spet na tnalu EU,300

Po mnenju konkurentov bi bilo treba Windowse »ditiesvseh aplikacij ter jih spraviti v
obliko cistega temelja, vendar pa se konkurenti ne zaveddgo bi tako zavrli razvoj
operacijskih sistemov in ga zavrteli za vsaj 10rataj. Konkuretna podijetja so Microsoft
vseskozi obtoZevala zaviranja inovacij, ob tem pailmte pomislil, da morda prav ona sama
zavirajo Microsoftovo inovativnost (Europe Might tNeet Bill Off so Lightly, 2003).

Avgusta 2003 so se finam analitiki veliko pogovarjali, kako visoka naj lmenarna kazen v
primeru, da se komisija odibzanjo. Teoretino bi komisija Microsoft lahko oglobila za 10
odstotkov globalnega dohodka, pridobljenegéasu, ko naj bi krsil evropska pravila. Dejstvo
pa je, da nobena denarna kazen ne bi imela pomgselgaevpliva na poslovanje podjetja, ki
ima na svojih réunih kar 49 milijard dolarjev v denarju in kratkéroh terjatvah (Microsoft
Faces »Final« Warning From EU on Business PractR433).

Bistveno vpraSanje zadnje predlozene Ugotovitveazmh krSitvah je bilo, do katere mere
lahko Microsoft prosto vgrajuje novo tehnologijesvoj monopolistini operacijski sistem, saj
SO - po tem, ko so ameriSki varuhi konkurence ppdjéovrstno delovanje dopustili -
konkurergna podijetja v Montiju videla zadnjo priloznost zstavitev rgunalniSkega velikana.
Montijev predlog, da naj Microsoft bodisi v Windowstegrira neki konkuremi medijski

13, julija 2001 je Evropska komisija prepila, da bi koncern GE prevzel druzbo Honeywell sssje bala,
da bo imelo novo mmejSe podijetje z zdruzitvijo vseh elektrih komponent, naprav in fin&nih sredstev
precitno prema na trgu letalske proizvodne industrije.
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predvajalnik, kot je na primer RealNetworks, bodisbj Media Player odstrani, so vodilni
mozje Microsofta gladko zavrnili. Bili so kratko toazgrozeni nad vsemi predlogi komisije, ki
naj jim po njihovem preptanju ne bi imela pravice diktirati, kaj smejo d#@sa ne smejo
vsebovati njihovi Windowsi. Operacijski sistem bigledia Playerja preprosto ne bi ustrezal
njihovi poslovni strategiji, po kateri naj bi vlddaitro rast@demu trgu medijske industrije.
Filmski studii in glasbena podjetja Ze dolgo obupagtejo na&in, kako prepréiti piratsko
kopiranje originalnih posnetkov, Microsoft pa jimi pem lahko s svojo programsko opremo
pomaga, in sicer z hadzorovanjem dostopa do digitel materiala, saj Windows Media Player
vsebuje antipiratsko tehnologijo (The EU vs. Miafs2003).

Januarja 2004 je Microsoft objavil, da bo poenakiavrazSiril svoj program licenciranja, kar

naj bi pripomoglo k SirSi uporabi Windowsov. Predsjlj sporen je bil odgovor Evropske

komisije, ki je predlagala dve alternativni mozmdSir Bill and His Dragons — Past, Present
and Future, 2003):

1. Microsoft bo moral »odvezati« dva r&rla proizvoda in izdelati razico Windowsov brez
Windows Media Playerja ali pa
2. v svoj operacijski sistem vkliii katerega izmed konkurénih medijskih predvajalnikov.

Kljub temu je Gates s svojimi sodelavci vztrajal,jd predvajanje avdio in video posnetkov ena
glavnih funkcij Windowsov. Proizvajalci osebnihéumalnikov so zato dolzni v svoje izdelke
integrirati le medijske predvajalnike drugih praagaicev.Ce bi bil Microsoft prisiljen ustvariti
evropsko raztico Windowsov brez Media Playerja, bi bili evropgidtrosniki prikrajSani, saj
bi dobili manjvredno raztico operacijskega sistema. Po vsej verjetnostérbi trg v tem
primeru zelo dobro posloval s polnejSo verzijo Windov, teZzava pa bi se pojavila tudi ob
vprasanju, katero vrsto medijskih predvajalnikoVjuiti v Windowse. Predpostavljamo, da bi
bil to izdelek tistega ponudnika z malccjim trznim deleZzem — toda ali bi bilo to pramb?! S
tem bi le utrdili poloZaj Ze uveljavljenih igralcena trgu. Microsoft si je Zelel predvsem priti
kon¢no na jasno, kaj lahko itesa ne sme vKlfiiti v svoj operacijski sistem, saj bi jim to
prihranilo velikocasa in denarja pri vseh morebitnih pravnih spdsin Bill and His Dragons —
Past, Present and Future, 2003).

Kljub boju z Evropsko komisijo je Microsoft 24. jaarja 2004 poskusil svoj monopol razsiriti
tudi na trg internetnih brskalnikov, kjer kraljuf@oogle s kar 35 odstotnim trznim delezem,
sledijo mu Yahoo! z 28 odstotki, AOL s 16 odstotMicrosoft MSN pa je Sele n&etrtem
mestu s 15 odstotki. Objavil je, da bo v Windows#avil iskalno orodno vrstico, ki naj bi prek
MSN omog@ala hitro brskanje na katerikoli spletni stranio $iaj bi za popolno imitacijo
Googlove orodne vrstice, ki naj bi bila sprva ldjyano orodje, nato pa bi bila vkijena v
sistem Windows, tako kot pred tem Ze njena predimkarnet Explorer in Media Player (Sir
Bill and His Dragons — Past, Present and Futur@3p0

Microsoftu je grozila Se ena Linuxova groznja, & pi bila toliko uperjena proti njegovemu
racunalniSkemu monopolu, ampak je temeljila na dejstlai vse vé& drzavnih vlad odléno
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podpira t.i.open-source sisterali sistem prostega vira programske opreme. S ®rhilp
podjetju oteZzeno zatrjevanje, da je odgovoren posipartner in ponudnik drzavi, kar ni
zdruZljivo z njegovim bojem z regulatorji konkurendvicrosoft bo morda nekega dne celo
ugotovil, da koristi, ki mu jih prinasajo Windowsiendarle ne odtehtajo sodnih stroSkov, glob
ter slabih odnosov z drzavnimi organi in javne duel¢Sir Bill and His Dragons — Past, Present
and Future, 2003).

5.3 ODLOCITEV EVROPSKE KOMISIJE

Konec februarja 2004 je v sodni spor med Evrops&mikijo in Microsoftom posegel tudi
evropski komisar za enotni trg Frits Bolkesteingdviti je hotel, da denarna globa kljub
vsemu ne bi bila previsoka, saj bi to utegnilo &kadi Microsoftovi intelektualni lastnini in
podjetje prisiliti, da bi razkrilo W& kot bi bilo zaradi varstva konkurence nujno potre. Med
vsemi protimonopolnimi tozbami je bil Microsoftovodni spor z Evropsko komisijo
najpomembnejSi in verjetnost, da bo med obemaeatmarpriSlo do sporazuma, se je manjsala.
Govorilo se je, da komisija za konkurenco tehta meema moznostma (Bolkestein In Move
On Microsoft Remedies, 2004):

1. delni sporazum med EC in Microsoftom, v katerenbito podjetje delezno »le« denarne
globe, Se naprej pa bi lahko delovalo po znanitoddih ali

2. prisiliti Microsoft k odstopu od njegovih namer gi1tem prepré&ti morebitne nadaljnje
prestopke.

Prva alternativa bi bila seveda mnogo bolj po vMjcrosofta, kljub temu pa so bili vodilni
mozje podjetja zelo zaskrbljeni, kako utegne vsepak vplivati na prihodnje poslovanje.
Denarna globa za podjetje sploh ne bi bila problekijub temu pa Monti po dolgoletnem boju
ni bil pripravljen odnehati brez sprejetja sankcifdede na podobne sodne primere v preteklosti
so strokovnjaki napovedovali kazen v viSini 200ijmov evrov, préakovati pa je bilo, da bo
komisija nekajkrat pomnozila ta znesek, da bi pigj@dvrnila od morebitnih krSitev v
prihodnosti (Monti Treads a Delicate Path to CeimguMicrosoft, 2004).

Ceprav je bil boj vseskozi zelo napet, so pogajangal obema stranema potekala redno in v
presenetljivo prijateljskem oztm. Microsoft je Se vedno vztrajal, da s tem, ko j&/indowse
vstavil svoj Media Player, ni zlorabil dominantngqualozaja na trgu osebnihétaalnikov, kar
pomeni, da ni krSil evropskega konkuteaga prava. S svojimi zahtevami, da naj odstranijo
Media Player in razkrijejo izvirno kodo Windowsowgj bi po mnenju Microsofta Evropska
komisija Skodila intelektualni lastnini podjetja uplivala tudi na prodajo njegovih preostalih
izdelkov (Monti Treads a Delicate Path to Censuihgrosoft, 2004).
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Bilo je jasno, da mora do razreSitve primera g@iitiprej, saj je bil za 1. maj 2004 napovedan
prihod desetih novih drzattanic, kar bi Se dodatno patado Montijevo pogajalsko ntoin boj

Se veliko bolj zapletlo. Seveda je bil sporazunvédno mogeo, zato sta obe strani pogajanja
vzeli Se toliko bolj resno (Monti Treads a Delicdath To Censuring Microsoft, 2004).
Microsoft je predlagal, da bi izdelke konkuéeih podjetij ponudil na CD-ROM-u v kompletu s
kupljenim osebnim ranalnikom, kar je komisija za konkurenco gladkornda. Za komisijo

bi bila najugodnejSa reSite¥e bi bilo podjetje strogo denarno kaznovano ternebe tudi
prisilieno spremeniti svoje izdelke in politiko poganja (Monti Must Keep his Nerve on
Microsoft, 2004).

15. marca 2004 je Evropska komisija z Montijentealu odlcila, da je Microsoft kriv zlorabe
svojega monopolnega poloZaja na trgu operacijskileraov za osebnedanalnike ter objavila
naslednje sklepe (Microsoft Contest Nears Clim&o4a:

1. Microsoft je namenoma krSil zakon, ko je konkuremtprikrival informacije, ki bi jih ti
morali poznati, da bi mu lahko konkurirali na trggieracijskih sistemov.

2. Microsoft je z vklj&itvijo Windows Media Playerja v Windowse konkurentamenoma
izkljucil iz igre.

Komisar je navedel, da je prefan, da mora podjetje @lati denarno kazen, deliti svoje
informacije s svojimi konkurenti in &analniskim izdelovalcem dati moznost, da v Windowse
vkljucijo kateri drugi medijski predvajalnik. Po njegovammenju je dodani Media Player v
Windowsih povezovanje dveh ragiih proizvodov, kar je kaznivo dejanje in prefug zdravo
konkurenco. Microsoft je Se naprej vztrajal, da jpgd z novimi funkcionalnostmi
operacijskega sistema le odgovarja na povpraSeyajesnikov. ViSina denarne globe tistega
dne Se ni bila dokamo dola@ena, zato je Monti napovedal, da bo znéemteden dni, prav tako
se v Evropski komisiji Se niso odid, ali bo potrebna izdelava dveh vrst Windowsoenrega
brez in drugega z vkljienim Media Playerjem (Microsoft Contest Nears Chniz004).

24. marca 2004 je Mario Monti Microsoft dokom obsodil zlorabe prevlad@ega polozaja in
mu nalozil najviSjo globo (glej Tabela 3), kar sb y Bruslju dotlej izrekli posaminemu
krSitelju konkuregnih pravil na evropskem notranjem trgu — ta je ate&ar 497 milijonov
evrov. Teoretino bi kazen lahko znaSala do 10 odstotkov vrednosimeta v letu pred
izrekom odl@be, kar bi bilo v Microsoftovem primeru 3,43 miligke evrov, vendar bruseljska
komisija ob&ajno izreka precej nizje kazni, kot bi jih lahkmIl&y tega plé&la mora Microsoft
izpolniti Se nekatere zahteve komisije, med kateren najpomembnejSa ta, da mora na
evropskem trgu v roku 90 dni ponuditi spremenjeamitico Windowsov brez programa Media
Player, kar naj bi omogdo nekaj trznega prostora izdelkom drugih proizakegv
avdiovizualnih predvajalnikov. S tem se Gates eggnoyi usluzbenci ne nameravajo sprijazniti,
zato so Ze takoj ob izreku kazni napovedali pritohla Evropsko sodig v Luksemburgu ter
iznicenje kazni in preklic dodatnih zahtev, ki jih jespavila komisija. TakSen postopek utegne
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trajati vsaj dve leti, razete bi se v Luksemburgu na zahtevo Microsofta &itllaa pospeSeni
postopek (Pol milijarde evrov kazni Microsoftu, 200

Poleg omenjenih zahtev mora Microsoft v prihodnjgzkrivati potrebne informacije

konkurentom ter jim tako omogibi enakovredno sodelovanje na trgu programske ropre

Tako bodo lahko konkurenti v prihodnje ustvarjaiogramsko opremo, ki bo kakovostno
delovala tudi v povezavi z ¢analniki, ki imajo name®ne Windowse (Decision On Microsoft
Fine Due Today, 2004).

Tabela 3:Najvisje kazni EC zoper krSitelje pravil konkurence

PODJETJE PRIMER KAZEN V
MIO €
| Microsoft | Zloraba previaduj@ga poloZaja I 49]
| Hoffman-Laroche | Vodenje vitaminskega kartela I 462
| BASF | Udelezba v vitaminskem kartelu I 206

Lafarge in ostali udelezenci

Dogovor o cenah mémnih plo& 249,6
cementnega kartela

PapirniSka skupina Arjo

. Krsitve v sektorju nekarbonantnega papirja 184
Wiggins J ga papilr]

Vir: Ljubljenec poslovne javnosti ne giga, 2004.

5.4 DOGAJANJE PO ODLOCITVI

Ze dan po odkitvi so se pojavila namigovanja, da utegne oty Evropske komisije
poslabSati odnose med ZDA in EU, prekrsSiti mednaramgovinski zakon ter Skodovati
Microsoftovi intelektualni lastnini¢etudi je Monti jasno priznal, da oditve zoper Microsoft

ni sprejel z lahkim srcem. Rekel je, da je bile&tina logéna odl@itev, saj je podjetje zlorabilo
svojo navidezno monopolno moa evropskem trgu osebniRuaalnikov z namenom izrivanja
preostalih konkurentov s trgov streznih sistemowawudiovizualnih predvajalnikov. Izjavil je
tudi, da v primeru Microsofta ne gre za pojav nkk&@tve - pogojevanje nakupa enega izdelka z
drugim oziromabundling je varuhom konkurence dobro poznano - kazen, kjosoalozili
Microsoftu, zato ne bi bila didruga&na, ¢e bi Slo za katero drugo (lahko tudi evropsko) pgd;
(Monti Seeks US Accord In Wake Of Microsoft Fin@02).

Monti je Se poudaril, da je bila viSina globe taraana le na osnovi Microsoftove prodaje v
Evropi - razSiritvi osnove na svetovni prihodek @t se je izognil le zato, da je ustregel
ZDA. Do kortnega izida 497 milijonov evrov je priSel tako, dadolcil ustrezno visoko

Stevilko, ki bi podjetje odvrnila od morebitnih ke v prihodnosti, kljub vsemu pa znesek
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dosega komaj osem odstotkov letnega prometa MifteosoEvropi, na Bliznjem vzhodu in v
Afriki (Monti Seeks US Accord in Wake of Microsdfine, 2004).

Pomembna Montijeva izjava po izteku sodbe je kelad& je podjetje lahko dominantni igralec
v vsaki industrijski panogi s trznim delezem podatidtotki, v razmerju z ndpo konkurentov
in razpoloZzljivostjo konkuretnih proizvodov. Tako kot za vse preostale moragh na podjetja
Microsoftovega kova veljati enaka tradicionalnavidea ceprav bi bilo vodilnim mozem
Microsofta veliko ljubSe¢e bi Monti osnovo za globo razSiril na njihov glbbarihodek, kot
pa da je posegel v nadaljnji razvoj Windowsov (Lavey Hail Antitrust Decision As
Breakthrough, 2004).

Kritike so se pojavile Se prej kot v tednu dni ptiagitvi. TeZava naj bi bila v tem, da bodo le
redki potrosniki kupili vsako ikono na namizju pbsgin v tem, da drzava Microsofta ne more
prisiliti, da bo dal prenovljeno razZlco Windowsov brez Media Playerja na trg po nignc To
velja Se zlasti zato, ker so izdelki konkurentowt e na primer RealNetworks, na internetu
dostopni brezpkmno. Odl@itev Evropske komisije naj bi tako imela na trgud@avizualnih
pripomakov skoraj néeln vpliv. Prav tako neuporabna naj bi bila @itlev o razkritju izvorne
kode Windowsov. Za razvitje, testiranje in lansjeanovega operacijskega sistema podjetja v
povpreju potrebujejo od 12 do 18 mesecev, v t&asuU pa je Ze zdavnaj lahko narejena nova
verzija Windowsov. Ta odtitev vsekakor ne more imeti nenadnega vpliva ni tigg manjSih
posledicah pa bi se lahko pogovarjali le, kar zaddwlgor@éno dobrobit konkurentov (Why
Microsoft Will Win, 2004).

Zaradi zaviranja razvoja Windowsov v Evropi bi lahkriSlo do Se wgega prepada v
konkurertnosti med Evropo ter tekmeci iz Amerike in AzijeurBpa zaostaja v konkurémosti

in je Se dale od ekonomskih ciljev, ki si jih je zastavila v biani leta 2000. Netfija in
Francija ostajata dalezadaj, kar zadeva prevajanje direktiv v mednarathai@ne, poleg tega
sta skupaj z Italijo tudi med najslabSimi na pdgirdrga dela in pokojnin (Monti Team Speeds
Up After Microsoft, 2004).

Dober teden po izteni kazni je Microsoft kotal Se en spor — bitko patentov s podjetjem Sun
Microsystems. Nobena skrivnost ni bila, dacdaMicrosoft ¢imprej kortati spor z vsemi
glavnimi igralci, ki podpirajo Evropsko komisijo: @L Time Warner, Sun Microsystems,
Novell in CCIA. Podjetje Sun Microsystems je bilele ze tako date da je moralo za devet
odstotkov oziroma za kar 3300 delavcev zmanjSatilst zaposlenih, njihova izguba v prvi
cetrtini leta 2004 pa je znaSala med 750 in 810jomitiv dolarjev. Pakt z Microsoftom je
podjetju Sun prinesel 1,6 milijarde dolarjev vredmakonsko poravhavo (700 milijonov
dolarjev za poravnavo privatne tozbe podijetja SU800 milijonov dolarjev za reSitev patentnih
zahtev) in pogodbo o skupnem sodelovanju na gpdirSe tehnologije. Svoje sodelovanje sta
druzbi utemeljili z dozorelostjo obeh druzb tergotovitvijo, da se vse to dogaja samo v dobro
potrosnikov in investitorjev obeh podijetij — ne sneepozabiti, da je bila prav sprva nedolzna
pritozba podjetja Sun tista, ki je vodila v hudlgemi boj Microsofta z Evropsko komisijo.
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Predvsem pa je treba poudariti, da je Microsofegiili v razkritje informacij podjetju Sun na
recipraini podlagi in da pri tem nikakor ni Slo kar za ydesno razkritje iz radodarnosti
(Microsoft To Pay Sun $1,6 Billion To Settle Longuel, 2004).

Microsoft je naslednjo veliko razico Windowsov Longhorn napovedal za leto 2006 ab2

V njej naj bi bilo vkljuteno vse od internetne brskalne vrstice, programewpravljanje
podatkovnih baz do programa za prepoznavanje goRaalcico naj bi podijetje, preden bi jo
dalo na trg, strogo préilo v sodelovanju z raziskovalci in odvetniki, takia bo zagotovo
legalna (A New World For Microsoft, 2004). Med ragm novega operacijskega sistema se je
podjetje Microsoft z&lo javno osredotati tudi na to, da bi na trgu internetnih aplikacij
dohitelo Google in Yahoo! Glede na to, da Microsadtima 27-odstotni trzni delez MSN, mu
ne manjka veliko, da bi ujel Yahoo!, ki ima 32-amtsi delez, vendar bo imelo Se veliko dela,
¢e bo hotelo dohiteti Google, ki vodi z 42-odstotnohelezem.Ta Microsoftova panoga,
podobno kot video igrice in mobilni telefoni, spmiabila dobékonosna, kar se je spremenilo s
30. junijem 2004, ko je s porjo agresivnega oglasSevanja na svetovnem spleténkopostala
dobikkonosna. Google se seveda z vsemi moznimi srebistyida ne bi izpadel, podobno kot
Netscape, zato pospeSeno vlaga v inovacije. Pratkikr je izdal iskalnik fotografij ter
brezpl&no uporabo elektronske poste Gmail z 2,6 gigabgpemina (Microsoft Goes In
Search of Google, 2004).

Konec septembra 2004 se je na Evropskem &odiS_uksemburgu z#lo nadaljevanje bitke
med Microsoftom in Evropsko komisijo. RanalniSki gigant je zahteval zamrznitev izvrSevanja
ukrepov do sprejetja kéne odl@&itve o tej zadevi, ob tem pa je zagotovil, da bonadrebitni
zavrnitvi sodiga dosledno uposSteval zahtevo Evropske komigggrav ga bo to prisililo v
temeljne spremembe poslovanja ter podjetju pazraepopravljivo Skodo. Da bi Microsoftu
uspelo, bi moral na sodi$ dokazati tri stvari (Microsoft pred Evropskim g&gm, 2004):

1. da je njegova pritoZzba lahko uspesna,
2. da bi,ce ukrepi EU ne bodo zamrznjeni, utrpel »nepopnavdiSkodo ter
3. data Skoda odtehta interese preostalih ponudmkdvgu.

Prodaja operacijskega sistema Windows brez progritaedia Player bi oslabila njihovo
blagovno znamko in Skodovala preostalim razvijalgenmgramske opreme, ki so odvisni od
ponudbe tovrstnih programskih funkcij. Vmes je koraktobra 2004 na mesto evropskega
komisarja za konkurenco nastopila Neelie Kroesakotnadomestila slavnega Maria Montija.
Sprememba v vodstvu naj na primer Microsoft nari®la vpliva, saj ima Evropska komisija za
seboj dolgo tradicijo menjavanja komisarjev, enakp Kroesova ne bi bila popustljiva oseba.
Vseeno pa je Monti v primer Microsoft vlozil mnogec truda in mei, kar je povzrgilo
govorice, da naj bi se Kroesova bolj kot za »podade« zanimala za novejSe primere.

Predsednik sodi& Bo Vesterdorf je konec decembra 2004 sklenibaahranil ukrepe, ki jih
Microsoftu marca nalozila Evropska komisija - Misoftu je bilo nalozeno, da mora dati na
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evropski trg Windowse brez predvajalnika Media Blaykonkurentom pa razkriti kodo
Windowsov, kar bo omogdo ucinkovito komunikacijo njihovih izdelkov z Microsavimi
(Microsoft pred Evropskim sodiém, 2004).

Na policah evropskih trgovin so se Ze januarja 2@@%avile razltice Windowsov brez

medijskega predvajalnika, in to poleg tistih, kios program vkljdujejo. Podjetje je takoj

napovedalo, da ne pekuje ve&jega povprasevanja po raitii brez predvajalnika, ob tem pa je
dostop do predvajalnika prek interneta mozen tudgzplano (EU o novih pritozbah proti

Microsoftu, 2005).

Maja 2005 se je Evropska komisija spet oglasilaazigjami, saj naj verzija Windowsov brez
avdio in video paketa ne bi delovala tako, kot lnrata. Komisija je Microsoftu zagrozila z
novo globo,c¢e se bo izkazalo, da ne izpolnjuje v zadostni mumiepov za izboljSanje
notranjega delovanja. Tudi pri razkritju kode Windmv vse ni potekalo tako, kot si je zamislil
Monti. Microsoft se je sicer oddd, da bo svojim konkurentom informacije posredowedndar
le prek licenc, za katere pa komisija meni, da sediage (EU o novih pritozbah proti
Microsoftu, 2005). Decembra 2005 je Evropska komidflicrosoftu ponovno zagrozila z
dnevnimi globami v viSini 2,4 milijona dolarje¥e javnosti ne bo posredoval takSnih te€hih
informacij o svojem operacijskem sistemu, ki bi korentom omogéle ucinkovito
komunikacijo z Windowsi. Podjetje je na groznjo oulo, da je proti primernemu pidu
licencnine pripravljeno objaviti izvorni del kode Windows ki je odgovoren za komunikacijo
med strezniki (Microsoft se je uklonil, 2006).

15. februarja letos se je podjetje Microsoft, I&ajeur pred iztekom roka, vendarle odzvalo na
ugovore, ki mu jih je za zagotavljanj€inkovite komunikacije med operacijskim sistemom
Windows in programskimi izdelki konkurentov decea005 posredovala Evropska komisija.
V dolgem zagovornem zapisniku podjetje trdi, damed njihovimi Windowsi in izdelki
konkurentov omog&ena winkovita komunikacija, kar bi moralo zadovoljitiuseljske zahteve
(Microsoft se je uklonil, 2006).

Konec februarja 2006 se je skupina Microsoftovimkarentov, kot so IBM, Nokia, Oracle in
Sun Microsystems ponovno pritozikes da podjetje zopet krSi konkuéea pravila. Skupina
druzb od Evropske komisije zahteva, naj ¢é@mprakso, ki krepi obstajemonopol Microsofta
in razSirja njegovo trzno prevlado na trenutnihbmdcih trgih. Microsoft se je na pritozbo
odzval zelo hitro, saj trdijo, da so glede na sjmjaizid novega orodja Office 2007, ponovne
obtozbe prakovali. Kljub vsemu, bodo tekmeci morali potrpedaj Se do 30. marca letos, ko
naj bi Microsoft izpodbijal odléitev komisije iz marca 2004 na so&is prve stopnje v
Luksemburgu (Nova pritozba zoper Microsoft, 2006).

Ponavadi takSna zasliSanja na luksemburSkem &ogdtekajo za zaprtimi vrati, zaupno med
25 predstavniki drzalanic ter obtoZzeno stranko, 15. marca letos, pdierosoft vlozil
prosnjo, da zahteva javno zasliSanje. Zahteva gegpmenavadna, saj Zeli sadiss takSnimi
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pogoji zasititi predvsem obtoZzeno stranko in tako preégreda bi v javnost priSle razine
poslovne skrivnosti. Microsoftovi predstavniki zavpost so razlozili, da so se v podjetju tako
odlccili zato, ker si Zelijo zagotoviti poSteno preiskaver razkriti javnosti nepostene in
nelegalne metode Evropske komisije. Trdijo, da j@mbil prepréen dostop do pomembnih
dokumentov in da konkurenti, kot so IBM in Sun Misystems uZzivajo pretiran vpliv, ki ga
imajo v evropski preiskavi. TakSno prosnjo je Mewé vlozil Ze februarja letos, vendar jo je
Evropska komisija gladko zavrnil&e$ da za kaj takega nima podjetje nobene pravniaged
Microsoft sedaj vréa udarec, saj naj bi s ponovno proSnjo Zeleli gatido odprtega in
poStenega sodnega procesa (Microsoft Wants Pubkbeiity, 2006).

Dan kasneje je Evropska komisija izjavila, da dasma zasliSanja na sodisprve stopnje v
Luksemburgu vedno potekala za zaprtimi vrati inpdiener Microsoft ni nobena posebnost,
zaradi katere bi bilo potrebno spreminjati takSnacpduro. ZasliSanje, ki je napovedano za 30.
marec 2006, naj bi imelo namen le v tem, da Evrapgskmisija Se zadrjipredloZi vsa dejstva
zbrana v preiskavi, prav tako pa naj bi imel Miafbsposlednjo moznost izraziti svoja
obrambna stali&. Dejstvo, ali je zasliSanje javno ali ne, najmemelo vpliva na kotino
odlotitev sodi$a, saj naj bi takSna zaprtost pripomogla le k zaspnpodatkov obtozene
stranke (Microsoft Manoeuvre, 2006).

6. SKLEP

lzvor protimonopolne politike je moge najti v pospeSeni centralizaciji in koncentraciji
kapitala, ki sta posledica tehnloSkega razvojéinger pa konkurenca sama razgrajuje prosto
konkurenco in uvaja oblike nepopolne konkurencelj&@a so dosegala vsede trzne deleze,
njjhova ma& je nara&ala, pojavila se je potreba po krotitvi podiranjankurergne trzne
strukture. Vendar v naSem konkretnem primeru padjdticrosoft ne sodi v tradicionalno
panogo, za katero so razvili protimonopolno zaka@jodtemve gre za vrsto industrije, ki s
teorettnim modelom popolne konkurence nima veliko skupn&gak Student ekonomije ve,
da je za trge popolne konkurence dlmep, da je cena enaka mejnim stroskam,naj podjetje
maksimira dohiek. V programski industriji pa so mejni stroski skjonicelni. V pogojih
popolne konkurence programska podjetja potemtakémlime bi zmogla visokih fiksnih
stroSkov razvijanja izdelkov.

Drugo dejstvo, ki ga moram poudariti, je, da gr®liecrosoftovi panogi za podjetja, ki uvajajo
najvet inovacij, njihov trud pa se obrestuje kot kratkeme monopolni polozaj. Oditinega

pomena je, da tega poloZzaja ne morejo uZivati dotgm, saj se lahko vsak trenutek pojavi
neko drugo podjetje, ki da na trg novejSi proizviod tako odvzame neki trzni delez
dotedanjemu monopolistu. Prav zaradi tega menim,bidae morali varuhi konkurence
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osredotditi na monopole, ki zavirajo inovacije oziroma ka#tonugae Skodujejo potroSnikom.
Navsezadnje monopoli niso zakonsko prepovedaregaéia je le njihova zloraba.

Kako smiselna je bila protimonopolna akcija proticsoftu, Se ni mog oceniti. Lahko
recem le, da je vodilne moZe podjetja prisilila k bpigmisljenemu poslovanju, saj bodo odslej
pri uvajanju novih izdelkov na trg mnogo previdme{8b tem je zelo pomemben tudi mrezni
ucinek, saj so mnogi uporabniki Microsoftovim proizioom Se vedno zvesti, ker so prégrii,

da bodo njihovi posamezni deli med seboj kompatipitatunalnik pa bo bolje in hitreje
deloval. Nilte tudi ne more oporekati, da je dodajanje novirkéionalnosti v star izdelek
naravna pot procesa, ki se mdeadehnoloski napredek - tega pa pri Microsoftu agnpijejo
kot antikonkuretino delovanje, temvele kot prizadevanje, da bi k&memu potrosSniku
ponudili boljSi izdelek, dé@éesar ima pravico vsako podijetje.

V celotnem primeru Microsoft se mi zato zdi ravreakjpmisije nekoliko vprasljivo, saj je
znano, da trgi sami mnogokrat delujejo bolje kotasni intervencionizem. Poleg tega je
mogaie zagovarjati tudi staki®, da pri omenjenem primeru v resnici sploh ne zme
pomanjkanje konkurence. Vsak kupec ima pri nakypracijskega sistema na voljo alternativo
Windowsom - na trgu so na voljo OS/2, Unix in Applac. Zastavlja se torej vpraSanj&im

je Microsoft tako preptijiv, da so njegovi Windowsi vgrajeni v skoraj calo populacijo
osebnih raunalnikov? In tudi, zakaj pri leviem delezu, ki ggvzema na trgu, za svoje izdelke
ratuna tako malo? Odgovor je konkuren€a. bi se cene zvisale, bi se potrosniki z Windowsov
enostavno preusmerili na cenejSe konkdnen proizvode. Konkuremi boji so namré
hrbtenica ameriSke industrije, prav ti pa Microstftli silijo k vedno novemu in novemu
inoviranju svojih izdelkov.

Povezava internetnega brskalnika in avdiovizualn@gdvajalnika je bila — strateSko gledano -
¢isto naraven korak v Microsoftovi poslovni strajegidaj, ko se podjetje zaveda, da je z vseh
strani strogo nadzorovano, bo vsakko bo hotelo svojim Windowsom dodati neko novo
funkcionalnost, oklevalo. To seveda lahko omeji aadjstvo potroSnikov z napredkom
programske opreme.

Z odlxitvijo komisije bi popolnoma soglasal@e bi ta dokazala, da Microsoft izsiljuje
prodajalce svojih runalnikov, da naj njegovih izdelkov ne opremljajoksnkurenimi
proizvodi. SoglaSala bi tudig bi se izkazalo, da podjetje prikrito deluje vd#&donkurence ter
oc¢itno izkori¥a svoj dominantni polozaj. Vsega tega pa komisijiuspelo dokazati, zato
odlocitve, ki jo je sprejela, ne odobravam. Zakaj bi dotelujae podietje prisilili, da posluje
slabSe, kot zmore, in ne izkoristi svojih inovakplikor se le da?

Seveda velja razmisliti tudi v nasprotno sne.bi drzava in regulatorji konkurence nasli neko

ucinkovito resitev, kako manjSim in srednje velikinodjetiem pomagati pri vzponu na
informacijske trge, ne da bi zavirali razvoj Micodis, bi bila tezava reSena. Seveda pa smo za
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njegovo rast krivi vsi, ki za vsakdanje namene apjamo MS Office, z javnimi upravami na
celu.

Obravnavani primer nam pregiivo razkriva, da se dobronamerni cilji, kot je reganje
konkurence in potrosnikov, spodbujanje inovacij t@gobickonosno poslovanje podjeti]
velikokrat izkljuujejo med seboj. Bruselj zagovarja st&iSda mora podjetje z dominantnim
poloZzajem na enem trgu svoje poslovanje na vsakemeth komplementarnem trguces
dobesedno iz 1j kot vsako malo nepomembno podjetje. Tega v tasm Zivljenju praktino

ni mogae dosei. Podjetje s tako pomembno blagovno znamko, kdfligrosoft, v preostalih
konkurentih zbuja strahospostovanjefudi je zaradi spora z oblastmi izgubilo pret&sa in
denarja, kar so konkurenti seveda dobro izkoristili
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PRILOGA 1

8 1 Sherman Act, 15 U.S.C. § 1

Trusts, etc., in restraint of trade illegal; penalt

Every contract, combination in the form of trustotinerwise, or conspiracy, in restraint of trade
or commerce among the several States, or withgoreations, is declared to be illegal. Every
person who shall make any contract or engage in amgbination or conspiracy hereby
declared to be illegal shall be deemed guilty délany, and, on conviction thereof, shall be
punished by fine not exceeding $10,000,000 if ga@tion, or, if any other person, $350,000,
or by imprisonment not exceeding three years, dodith said punishments, in the discretion of
the court.

8 2 Sherman Act, 15 U.S.C. § 2

Monopolizing trade a felony; penalty

Every person who shall monopolize, or attempt tmopolize, or combine or conspire with any
other person or persons, to monopolize any patheftrade or commerce among the several
States, or with foreign nations, shall be deemdttygof a felony, and, on conviction thereof,
shall be punished by fine not exceeding $10,000j0@0corporation, or, if any other person,
$350,000, or by imprisonment not exceeding thresrsjeor by both said punishments, in the
discretion of the court.

8 3 Sherman Act, 15 U.S.C. § 3

Trusts in Territories or District of Columbia illaj combination a felony

Every contract, combination in form of trust or etlise, or conspiracy, in restraint of trade or
commerce in any Territory of the United States fothe District of Columbia, or in restraint of

trade or commerce between any such Territory awthan or between any such Territory or
Territories and any State or States or the DiswicColumbia, or with foreign nations, or

between the District of Columbia and any State tateSS or foreign nations, is declared illegal.
Every person who shall make any such contract @ag® in any such combination or
conspiracy, shall be deemed guilty of a felony,,ardconviction thereof, shall be punished by
fine not exceeding $10,000,000 if a corporation, ibrany other person, $350,000, or by
imprisonment not exceeding three years, or by kail punishments, in the discretion of the
court.



§ 4 Sherman Act, 15 U.S.C. § 4

Jurisdiction of courts; duty of United States attys; procedure

The several district courts of the United States iawvested with jurisdiction to prevent and

restrain violations of sections 1 to 7 of thisgtitand it shall be the duty of the several United
States attorneys, in their respective districtgjeurthe direction of the Attorney General, to

institute proceedings in equity to prevent andra&stsuch violations. Such proceedings may be
by way of petition setting forth the case and prgythat such violation shall be enjoined or
otherwise prohibited. When the parties complainéghall have been duly notified of such

petition the court shall proceed, as soon as magolde hearing and determination of the case;
and pending such petition and before final dectbe, court may at any time make such
temporary restraining order or prohibition as shalldeemed just in the premises.

§ 5 Sherman Act, 15 U.S.C. 85

Bringing in additional parties

Whenever it shall appear to the court before wiaich proceeding under section 4 of this title
may be pending, that the ends of justice requia¢ dther parties should be brought before the
court, the court may cause them to be summonedthehéey reside in the district in which
the court is held or not; and subpoenas to thatesigl be served in any district by the marshal
thereof.

§ 6 Sherman Act, 15 U.S.C. 86

Forfeiture of property in transit

Any property owned under any contract or by any lgimiation, or pursuant to any conspiracy
(and being the subject thereof) mentioned in secti®f this title, and being in the course of
transportation from one State to another, or toraign country, shall be forfeited to the United
States, and may be seized and condemned by likegulings as those provided by law for the
forfeiture, seizure, and condemnation of propentyorted into the United States contrary to
law.

8 7 Sherman Act, 15 U.S.C. § 6a (Foreign Trade Amtust Improvements Act of 1982)

Conduct involving trade or commerce with foreignioms

Sections 1 to 7 of this title shall not apply taxdact involving trade or commerce (other than
import trade or import commerce) with foreign nasainless--

1. such conduct has a direct, substantial, and rebfpoftaeseeable effect



A. on trade or commerce which is not trade or commeite foreign nations, or on import
trade or import commerce with foreign nations; or

B. on export trade or export commerce with foreigniamet, of a person engaged in such
trade or commerce in the United States; and

C. such effect gives rise to a claim under the prowisiof sections 1 to 7 of this title, other
than this section.

If sections 1 to 7 of this title apply to such cantonly because of the operation of paragraph
(1) (B), then sections 1 to 7 of this title shadply to such conduct only for injury to export
business in the United States.

8 8 Sherman Act, 15 U.S.C. 8§ 7

"Person" or "persons" defined

The word "person”, or "persons”, wherever usecettisns 1 to 7 of this title shall be deemed
to include corporations and associations existingeu or authorized by the laws of either the
United States, the laws of any of the Territortbs, laws of any State, or the laws of any foreign
country.

81 Clayton Act, 15 U.S.C. § 12

Definitions; short title

(a) "Antitrust laws," as used herein, includes #at entitled "An Act to protect trade and
commerce against unlawful restraints and monopblasroved July second, eighteen hundred
and ninety; sections seventy-three to seventy-sewetusive, of an Act entitled "An Act to
reduce taxation, to provide revenue for the Govemtmand for other purposes,” of August
twenty- seventh, eighteen hundred and ninety-fanrAct entitled "An Act to amend sections
seventy-three and seventy-six of the Act of Augwgenty-seventh, eighteen hundred and
ninety-four, entitled 'An Act to reduce taxatioa,drovide revenue for the Government, and for
other purposes,' " approved February twelfth, meethundred and thirteen; and also this Act.

"Commerce," as used herein, means trade or comnanomg the several States and with
foreign nations, or between the District of Coluenbr any Territory of the United States and
any State, Territory, or foreign nation, or betwery insular possessions or other places under
the jurisdiction of the United States, or betweag auch possession or place and any State or
Territory of the United States or the District obl@mbia or any foreign nation, or within the
District of Columbia or any Territory or any insulpossession or other place under the
jurisdiction of the United States: Provided, Thathing in this Act contained shall apply to the
Philippine Islands.



The word "person" or "persons” wherever used irs tAct shall be deemed to include
corporations and associations existing under ohaaizted by the laws of either the United
States, the laws of any of the Territories, theslaaf any State, or the laws of any foreign
country.

(b) This Act may be cited as the "Clayton Act".

§ 2 Clayton Act, 15 U.S.C. §8 13

Discrimination in price, services, or facilities

(a) Price; selection of customers

It shall be unlawful for any person engaged in carue, in the course of such commerce,
either directly or indirectly, to discriminate inripe between different purchasers of
commodities of like grade and quality, where eitbelany of the purchases involved in such
discrimination are in commerce, where such comnexliare sold for use, consumption, or
resale within the United States or any Territorgréof or the District of Columbia or any
insular possession or other place under the juttisdi of the United States, and where the effect
of such discrimination may be substantially to é@ssompetition or tend to create a monopoly
in any line of commerce, or to injure, destroy,ppevent competition with any person who
either grants or knowingly receives the benefitsa€h discrimination, or with customers of
either of them: Provided, That nothing herein comgd shall prevent differentials which make
only due allowance for differences in the cost @nurfacture, sale, or delivery resulting from
the differing methods or quantities in which sudmenodities are to such purchasers sold or
delivered: Provided, however, That the Federal @ @dmmission may, after due investigation
and hearing to all interested parties, fix andl#sla quantity limits, and revise the same as it
finds necessary, as to particular commodities assgds of commodities, where it finds that
available purchasers in greater quantities arewoas to render differentials on account thereof
unjustly discriminatory or promotive of monopoly amy line of commerce; and the foregoing
shall then not be construed to permit differentiased on differences in quantities greater than
those so fixed and established: And provided furtidnat nothing herein contained shall
prevent persons engaged in selling goods, waresieochandise in commerce from selecting
their own customers in bona fide transactions astdmrestraint of trade: And provided further,
That nothing herein contained shall prevent pricanges from time to time where in response
to changing conditions affecting the market fortloe marketability of the goods concerned,
such as but not limited to actual or imminent detation of perishable goods, obsolescence of
seasonal goods, distress sales under court pramesales in good faith in discontinuance of
business in the goods concerned.

(b) Burden of rebutting prima-facie case of dis¢nation




Upon proof being made, at any hearing on a comiplaider this section, that there has been
discrimination in price or services or facilitiagiished, the burden of rebutting the prima-facie
case thus made by showing justification shall benuiine person charged with a violation of
this section, and unless justification shall berafatively shown, the Commission is authorized
to issue an order terminating the discriminatiomovitied, however, That nothing herein
contained shall prevent a seller rebutting the p#facie case thus made by showing that his
lower price or the furnishing of services or fa@l to any purchaser or purchasers was made in
good faith to meet an equally low price of a contpetor the services or facilities furnished by

a competitor.

(c) Payment or acceptance of commission, broke@gether compensation

It shall be unlawful for any person engaged in carue, in the course of such commerce, to
pay or grant, or to receive or accept, anythingyalie as a commission, brokerage, or other
compensation, or any allowance or discount in lieereof, except for services rendered in
connection with the sale or purchase of goods, syaremerchandise, either to the other party
to such transaction or to an agent, representativether intermediary therein where such

intermediary is acting in fact for or in behalf, isrsubject to the direct or indirect control, of

any party to such transaction other than the peosgyomhom such compensation is so granted or
paid.

(d) Payment for services or facilities for procagsor sale

It shall be unlawful for any person engaged in caroa to pay or contract for the payment of
anything of value to or for the benefit of a cusewnof such person in the course of such
commerce as compensation or in consideration fgrsamvices or facilities furnished by or
through such customer in connection with the prsiogs handling, sale, or offering for sale of
any products or commodities manufactured, sol@ffered for sale by such person, unless such
payment or consideration is available on propodilgnequal terms to all other customers
competing in the distribution of such products emenodities.

(e) Furnishing services or facilities for procesgsihandling, etc.

It shall be unlawful for any person to discriminatefavor of one purchaser against another
purchaser or purchasers of a commodity bought ésale, with or without processing, by
contracting to furnish or furnishing, or by contrilmg to the furnishing of, any services or
facilities connected with the processing, handlsge, or offering for sale of such commodity
so purchased upon terms not accorded to all puechas proportionally equal terms.

() Knowingly inducing or receiving discriminatoprice

It shall be unlawful for any person engaged in carue, in the course of such commerce,
knowingly to induce or receive a discriminatiorpice which is prohibited by this section.

5



Discrimination in rebates, discounts, or advertjsgervice charges; underselling in particular
localities; penalties, 15 U.S.C. § 13a

It shall be unlawful for any person engaged in carue, in the course of such commerce, to be
a party to, or assist in, any transaction of satecontract to sell, which discriminates to his
knowledge against competitors of the purchasethat, any discount, rebate, allowance, or
advertising service charge is granted to the pwehaver and above any discount, rebate,
allowance, or advertising service charge availadilethe time of such transaction to said
competitors in respect of a sale of goods of likadg, quality, and quantity; to sell, or contract
to sell, goods in any part of the United Stategraes lower than those exacted by said person
elsewhere in the United States for the purposeestrdying competition, or eliminating a
competitor in such part of the United States; @sdll, or contract to sell, goods at unreasonably
low prices for the purpose of destroying competitiw eliminating a competitor.

Any person violating any of the provisions of tlsisction shall, upon conviction thereof, be
fined not more than $5,000 or imprisoned not mbhemtone year, or both.

Cooperative association; return of net earningsuoplus, 15 U.S.C. § 13b

Nothing in sections 13 to 13b and 21a of this tthall prevent a cooperative association from
returning to its members, producers, or consuntersvhole, or any part of, the net earnings or
surplus resulting from its trading operations, mgwortion to their purchases or sales from, to,
or through the association.

Exemption of non-profit institutions from price dignination provisions, 15 U.S.C. § 13c

Nothing in sections 13 to 13b and 21a of this,tskeall apply to purchases of their supplies for
their own use by schools, colleges, universitieshlip libraries, churches, hospitals, and
charitable institutions not operated for profit.



PRILOGA 2
FEDERAL TRADE COMMISSION ACT
SUBCHAPTER I - FEDERAL TRADE COMMISSION

AN ACT To create a Federal Trade Commission, to defsypatvers and duties, and for other
purposes.

Be it enacted by the Senate and House of Repréisestaf the United States of America in
Congress assemblet@ihat a commission is created and establishede ttnbwn as the Federal
Trade Commission (hereinafter referred to as then@ssion), which shall be composed of
five Commissioners, who shall be appointed by thesiéent, by and with the advice and
consent of the Senate. Not more than three of tmar@issioners shall be members of the same
political party. The first Commissioners appointthll continue in office for terms of three,
four, five, six, and seven years, respectivelypfrSeptember 26, 1914, the term of each to be
designated by the President, but their succes$ailt 32 appointed for terms of seven years,
except that any person chosen to fill a vacancil beaappointed only for the unexpired term of
the Commissioner whom he shall succd@aivided, howeverThat upon the expiration of his
term of office a Commissioner shall continue toveeuntil his successor shall have been
appointed and shall have qualified. The Presiddmll schoose a chairman from the
Commission's membership. No Commissioner shall gmga any other business, vocation, or
employment. Any Commissioner may be removed byResident for inefficiency, neglect of
duty, or malfeasance in office. A vacancy in thenf@assion shall not impair the right of the
remaining Commissioners to exercise all the powéthe Commission.

8 45. Unfair methods of competition unlawful; prevation by Commission

(a) Declaration of unlawfulness; power to prohibitunfair practices; inapplicability to
foreign trade

(1) Unfair methods of competition in or affectingnemerce, and unfair or deceptive acts or
practices in or affecting commerce, are herebyatedlunlawful.

(2) The Commission is hereby empowered and direttdegrevent persons, partnerships, or
corporations, except banks, savings and loan uistits described in section 57a(f)(3) of
this title, Federal credit unions described in isecb7a(f)(4) of this title, common carriers
subject to the Acts to regulate commerce, air eegrand foreign air carriers subject to part
A of subtitle VII of title 49, and persons, partgleips, or corporations insofar as they are
subject to the Packers and Stockyards Act, 192aended (7 U.S.C. 181 et seq.), except
as provided in section 406(b) of said Act (7 U.S227(b)), from using unfair methods of
competition in or affecting commerce and unfair d@ceptive acts or practices in or
affecting commerce.



(3) This subsection shall not apply to unfair meihof competition involving commerce with
foreign nations (other than import commerce) unless

(A) such methods of competition have a direct, tariigal, and reasonably foreseeable effect —

(i) on commerce which is not commerce with foremations, or on import commerce with
foreign nations; or

(i) on export commerce with foreign nations, oparson engaged in such commerce in the
United States; and

(B) such effect gives rise to a claim under thevi@ions of this subsection, other than this
paragraph. If this subsection applies to such nusthof competition only because of the
operation of subparagraph (A)(ii), this subsecsball apply to such conduct only for injury to
export business in the United States.

(b) Proceeding by Commission; modifying and settingside orders

Whenever the Commission shall have reason to leelieat any such person, partnership, or
corporation has been or is using any unfair methfocbmpetition or unfair or deceptive act or
practice in or affecting commerce, and if it stzgdpear to the Commission that a proceeding by
it in respect thereof would be to the interestha public, it shall issue and serve upon such
person, partnership, or corporation a complairttrgjats charges in that respect and containing
a notice of a hearing upon a day and at a plageithéxed at least thirty days after the service
of said complaint. The person, partnership, or a@ton so complained of shall have the right
to appear at the place and time so fixed and stamusecwhy an order should not be entered by
the Commission requiring such person, partnersirigorporation to cease and desist from the
violation of the law so charged in said complafy person, partnership, or corporation may
make application, and upon good cause shown majldaeed by the Commission to intervene
and appear in said proceeding by counsel or inopefBhe testimony in any such proceeding
shall be reduced to writing and filed in the officethe Commission. If upon such hearing the
Commission shall be of the opinion that the metbbdompetition or the act or practice in
guestion is prohibited by this subchapter, it shake a report in writing in which it shall state
its findings as to the facts and shall issue ande#o be served on such person, partnership, or
corporation an order requiring such person, pastnipr or corporation to cease and desist from
using such method of competition or such act octpe. Until the expiration of the time
allowed for filing a petition for review, if no shqetition has been duly filed within such time,
or, if a petition for review has been filed witrsaoch time then until the record in the proceeding
has been filed in a court of appeals of the Uniftdtes, as hereinafter provided, the
Commission may at any time, upon such notice ansuch manner as it shall deem proper,
modify or set aside, in whole or in part, any reémomrany order made or issued by it under this
section. After the expiration of the time allowear filing a petition for review, if no such
petition has been duly filed within such time, emmission may at any time, after notice and

8



opportunity for hearing, reopen and alter, modifiyset aside, in whole or in part any report or
order made or issued by it under this section, whenin the opinion of the Commission
conditions of fact or of law have so changed asetpire such action or if the public interest
shall so require, except that (1) the said perpantnership, or corporation may, within sixty
days after service upon him or it of said reporbater entered after such a reopening, obtain a
review thereof in the appropriate court of appedithe United States, in the manner provided
in subsection (c) of this section; and (2) in tlasec of an order, the Commission shall reopen
any such order to consider whether such order ygicy any affirmative relief provision
contained in such order) should be altered, matlifee set aside, in whole or in part, if the
person, partnership, or corporation involved fae®quest with the Commission which makes a
satisfactory showing that changed conditions of awfact require such order to be altered,
modified, or set aside, in whole or in part. Then®aission shall determine whether to alter,
modify, or set aside any order of the Commissiomesponse to a request made by a person,
partnership, or corporation under paragraph (FOOTRQ) (2) not later than 120 days after
the date of the filing of such request. (FOOTNOTESD in original. Probably should be
"clause".

(c) Review of order; rehearing

Any person, partnership, or corporation requiredahyorder of the Commission to cease and
desist from using any method of competition or @cpractice may obtain a review of such
order in the court of appeals of the United Staw@#hin any circuit where the method of
competition or the act or practice in question wasd or where such person, partnership, or
corporation resides or carries on business, hbydfiln the court, within sixty days from the date
of the service of such order, a written petitioaypng that the order of the Commission be set
aside. A copy of such petition shall be forthwithnsmitted by the clerk of the court to the
Commission, and thereupon the Commission shaliffiklae court the record in the proceeding,
as provided in section 2112 of title 28. Upon stithg of the petition the court shall have
jurisdiction of the proceeding and of the questdwtermined therein concurrently with the
Commission until the filing of the record and shiaive power to make and enter a decree
affirming, modifying, or setting aside the ordertbé Commission, and enforcing the same to
the extent that such order is affirmed and to issugh writs as are ancillary to its jurisdiction or
are necessary in its judgement to prevent injurtheo public or to competitors pendente lite.
The findings of the Commission as to the factsupported by evidence, shall be conclusive.
To the extent that the order of the Commissionffisn@ed, the court shall thereupon issue its
own order commanding obedience to the terms of sudér of the Commission. If either party
shall apply to the court for leave to adduce adddl evidence, and shall show to the
satisfaction of the court that such additional ewick is material and that there were reasonable
grounds for the failure to adduce such evidencenénproceeding before the Commission, the
court may order such additional evidence to bentdiefore the Commission and to be adduced
upon the hearing in such manner and upon such t@nehgonditions as to the court may seem
proper. The Commission may modify its findings asthe facts, or make new findings, by

9



reason of the additional evidence so taken, arghall file such modified or new findings,
which, if supported by evidence, shall be conclesand its recommendation, if any, for the
modification or setting aside of its original ordarth the return of such additional evidence.
The judgment and decree of the court shall be ,fieatept that the same shall be subject to
review by the Supreme Court upon certiorari, avipied in section 1254 of title 28.

(d) Jurisdiction of court

Upon the filing of the record with it the jurisdiah of the court of appeals of the United States
to affirm, enforce, modify, or set aside ordershaf Commission shall be exclusive.

(e) Exemption from liability

No order of the Commission or judgement of courendorce the same shall in anywise relieve
or absolve any person, partnership, or corpordtimm any liability under the Antitrust Acts.

(f) Service of complaints, orders and other process; return

Complaints, orders, and other processes of the Gssion under this section may be served by
anyone duly authorized by the Commission, eithebyadelivering a copy thereof to the person
to be served, or to a member of the partnershijetserved, or the president, secretary, or other
executive officer or a director of the corporattorbe served; or (b) by leaving a copy thereof at
the residence or the principal office or place oflihess of such person, partnership, or
corporation; or (c) by mailing a copy thereof bgistered mail or by certified mail addressed to
such person, partnership, or corporation at higsoresidence or principal office or place of
business. The verified return by the person soisgrsaid complaint, order, or other process
setting forth the manner of said service shall mpof the same, and the return post office
receipt for said complaint, order, or other proaessled by registered mail or by certified malil
as aforesaid shall be proof of the service of Hmaes

(9) Finality of order
An order of the Commission to cease and desist shabme final -

(1) Upon the expiration of the time allowed foiirfg a petition for review, if no such petition
has been duly filed within such time; but the Cossron may thereafter modify or set aside its
order to the extent provided in the last sentercaibsection (b).

(2) Except as to any order provision subject taageaph (4), upon the sixtieth day after such
order is served, if a petition for review has beety filed; except that any such order may be
stayed, in whole or in part and subject to suctddmns as may be appropriate, by -

(A) the Commission;

10



(B) an appropriate court of appeals of the Uniteates, if
(i) a petition for review of such order is pendingsuch court, and

(i) an application for such a stay was previouslypmitted to the Commission and the
Commission, within the 30-day period beginning ba tate the application was received by
the Commission, either denied the application drrdtit grant or deny the application; or

(C) the Supreme Court, if an applicable petitiondertiorari is pending.

(3) For purposes of subsection (m)(1)(B) of thistiem and of section 57b(a)(2) of this title, if a
petition for review of the order of the Commissiuas been filed -

(A) upon the expiration of the time allowed foiiriy a petition for certiorari, if the order of the
Commission has been affirmed or the petition fatiew has been dismissed by the court of
appeals and no petition for certiorari has beey tilgd,;

(B) upon the denial of a petition for certiorafithe order of the Commission has been affirmed
or the petition for review has been dismissed leyciburt of appeals; or

(C) upon the expiration of 30 days from the datessfiance of a mandate of the Supreme Court
directing that the order of the Commission be aféid or the petition for review be dismissed.

(4) In the case of an order provision requiringeaspn, partnership, or corporation to divest
itself of stock, other share capital, or assetsa ipetition for review of such order of the
Commission has been filed -

(A) upon the expiration of the time allowed foiirfi a petition for certiorari, if the order of the
Commission has been affirmed or the petition fofiew has been dismissed by the court of
appeals and no petition for certiorari has beew filgd;

(B) upon the denial of a petition for certiorafithe order of the Commission has been affirmed
or the petition for review has been dismissed leyciburt of appeals; or

(C) upon the expiration of 30 days from the datessfiance of a mandate of the Supreme Court
directing that the order of the Commission be aféd or the petition for review be dismissed.

(h) Modification or setting aside of order by Suprene Court

If the Supreme Court directs that the order of @mmmission be modified or set aside, the
order of the Commission rendered in accordance thithmandate of the Supreme Court shall
become final upon the expiration of thirty daysnfrdéhe time it was rendered, unless within
such thirty days either party has instituted prdaggs to have such order corrected to accord
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with the mandate, in which event the order of th@m@ission shall become final when so
corrected.

(i) Modification or setting aside of order by Court of Appeals

If the order of the Commission is modified or seida by the court of appeals, and if (1) the
time allowed for filing a petition for certiorarials expired and no such petition has been duly
filed, or (2) the petition for certiorari has beaganied, or (3) the decision of the court has been
affirmed by the Supreme Court, then the order ef@@mmission rendered in accordance with
the mandate of the court of appeals shall becona @in the expiration of thirty days from the
time such order of the Commission was renderedassnhithin such thirty days either party has
instituted proceedings to have such order correstethat it will accord with the mandate, in
which event the order of the Commission shall bex@imal when so corrected.

() Rehearing upon order or remand

If the Supreme Court orders a rehearing; or ifdage is remanded by the court of appeals to the
Commission for a rehearing, and if (1) the timew#d for filing a petition for certiorari has
expired, and no such petition has been duly fitad(2) the petition for certiorari has been
denied, or (3) the decision of the court has béfmed by the Supreme Court, then the order
of the Commission rendered upon such rehearing bkeabme final in the same manner as
though no prior order of the Commission had beedee=d.

(k) "Mandate" defined

As used in this section the term "mandate”, seca mandate has been recalled prior to the
expiration of thirty days from the date of issuattuereof, means the final mandate.

() Penalty for violation of order; injunctions and other appropriate equitable relief

Any person, partnership, or corporation who vidas® order of the Commission after it has
become final, and while such order is in effecglisforfeit and pay to the United States a civil
penalty of not more than $10,000 for each violatiwhich shall accrue to the United States and
may be recovered in a civil action brought by theokey General of the United States. Each
separate violation of such an order shall be aragpaffense, except that in a case of a
violation through continuing failure to obey or iheg to obey a final order of the Commission,
each day of continuance of such failure or negibeall be deemed a separate offense. In such
actions, the United States district courts are emgped to grant mandatory injunctions and such
other and further equitable relief as they deemr@pyate in the enforcement of such final
orders of the Commission.

(m) Civil actions for recovery of penalties for knaving violations of rules and cease and
desist orders respecting unfair or deceptive actsropractices; jurisdiction; maximum
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amount of penalties; continuing violations; de novodeterminations; compromise or
settlement procedure

(1) (A) The Commission may commence a civil attio recover a civil penalty in a district
court of the United States against any personneeship, or corporation which violates any
rule under this chapter respecting unfair or deeefzcts or practices (other than an interpretive
rule or a rule violation of which the Commissiorst@ovided is not an unfair or deceptive act
or practice in violation of subsection (a)(1) oisteection) with actual knowledge or knowledge
fairly implied on the basis of objective circumstas that such act is unfair or deceptive and is
prohibited by such rule. In such action, such pergartnership, or corporation shall be liable
for a civil penalty of not more than $10,000 focleaiolation.

(B) If the Commission determines in a proceedindaursubsection (b) of this section that any

act or practice is unfair or deceptive, and issadsial cease and desist order, other than a
consent order, with respect to such act or practimn the Commission may commence a civil

action to obtain a civil penalty in a district cowf the United States against any person,
partnership, or corporation which engages in sutlom@practice -

= (1) after such cease and desist order becomes(fuhather or not such person, partnership,
or corporation was subject to such cease and desist), and

= (2) with actual knowledge that such act or practgenfair or deceptive and is unlawful
under subsection (a)(1) of this section. In suckioac such person, partnership, or
corporation shall be liable for a civil penaltyrait more than $10,000 for each violation.

(C) In the case of a violation through continuiagure to comply with a rule or with subsection
(2)(1) of this section, each day of continuanceswth failure shall be treated as a separate
violation, for purposes of subparagraphs (A) and (B determining the amount of such a civil
penalty, the court shall take into account the éegsf culpability, any history of prior such
conduct, ability to pay, effect on ability to camie to do business, and such other matters as
justice may require.

(2) If the cease and desist order establishingttie@tact or practice is unfair or deceptive was
not issued against the defendant in a civil penattyon under paragraph (1)(B) the issues of
fact in such action against such defendant shaltieé de novo. Upon request of any party to
such an action against such defendant, the coalftadbo review the determination of law made
by the Commission in the proceeding under subse¢hpof this section that the act or practice
which was the subject of such proceeding consttaie unfair or deceptive act or practice in
violation of subsection (a) of this section.

(3) The Commission may compromise or settle anyomcfor a civil penalty if such
compromise or settlement is accompanied by a pgbditement of its reasons and is approved
by the court.
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(n) Standard of proof; public policy consideration

The Commission shall have no authority under ta@disn or section 57a of this title to declare
unlawful an act or practice on the grounds thatsact or practice is unfair unless the act or
practice causes or is likely to cause substantjalry to consumers which is not reasonably
avoidable by consumers themselves and not outweighe countervailing benefits to
consumers or to competition. In determining whetla@r act or practice is unfair, the
Commission may consider established public poligiesevidence to be considered with all
other evidence. Such public policy consideratioresy mot serve as a primary basis for such
determination.

8 46. Additional powers of Commission
The Commission shall also have power -
(a) Investigation of persons, partnerships, or corprations

To gather and compile information concerning, aaodirtvestigate from time to time the
organization, business, conduct, practices, andagement of any person, partnership, or
corporation engaged in or whose business affectsr®ryce, excepting banks, savings and loan
institutions described in section 57a(f)(3) of thik, Federal credit unions described in section
57a(f)(4) of this title, and common carriers subjerthe Act to regulate commerce, and its
relation to other persons, partnerships, and catjmors.

(b) Reports of persons, partnerships, and corporatins

To require, by general or special orders, perspagnerships, and corporations, engaged in or
whose business affects commerce, excepting baaks)gs and loan institutions described in
section 57a(f)(3) of this title, Federal credit amé described in section 57a(f)(4) of this title,
and common carriers subject to the Act to regutatemerce, or any class of them, or any of
them, respectively, to file with the Commissionsirch form as the Commission may prescribe
annual or special, or both annual and special,rteo answers in writing to specific questions,
furnishing to the Commission such information asmiay require as to the organization,
business, conduct, practices, management, andoretat other corporations, partnerships, and
individuals of the respective persons, partnershgmel corporations filing such reports or
answers in writing. Such reports and answers dl@lnade under oath, or otherwise, as the
Commission may prescribe, and shall be filed with Commission within such reasonable
period as the Commission may prescribe, unlesdiaddi time be granted in any case by the
Commission.

14



(c) Investigation of compliance with antitrust decees

Whenever a final decree has been entered agansted@ndant corporation in any suit brought
by the United States to prevent and restrain amjation of the antitrust Acts, to make
investigation, upon its own initiative, of the mannin which the decree has been or is being
carried out, and upon the application of the AtyriiGeneral it shall be its duty to make such
investigation. It shall transmit to the Attorney rig@eal a report embodying its findings and
recommendations as a result of any such investigaéind the report shall be made public in
the discretion of the Commission.

(d) Investigations of violations of antitrust statues

Upon the direction of the President or either Hoas€ongress to investigate and report the
facts relating to any alleged violations of theitamst Acts by any corporation.

(e) Readjustment of business of corporations violatg antitrust statutes

Upon the application of the Attorney General toastigate and make recommendations for the
readjustment of the business of any corporatioegetl to be violating the antitrust Acts in
order that the corporation may thereafter maintsiorganization, management, and conduct of
business in accordance with law.

(f) Publication of information; reports

To make public from time to time such portions leé information obtained by it hereunder as
are in the public interest; and to make annual spetial reports to the Congress and to submit
therewith recommendations for additional legislatiand to provide for the publication of its
reports and decisions in such form and manner ashaaest adapted for public information
and useProvided, That the Commission shall not have any authodtynbke public any trade
secret or any commercial or financial informatiohieh is obtained from any person and which
is privileged or confidential, except that the Coission may disclose such information to
officers and employees of appropriate Federal lafereement agencies or to any officer or
employee of any State law enforcement agency upemtior certification of an officer of any
such Federal or State law enforcement agency that sformation will be maintained in
confidence and will be used only for official lawfercement purposes.

(g) Classification of corporations; regulations

From time to time classify corporations and (ex@pprovided in section 57a(a)(2) of this title)
to make rules and regulations for the purpose wiitey out the provisions of this subchapter.
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(h) Investigations of foreign trade conditions; reprts

To investigate, from time to time, trade conditioms and with foreign countries where
associations, combinations, or practices of manufacs, merchants, or traders, or other
conditions, may affect the foreign trade of the tddiStates, and to report to Congress thereon,
with such recommendations as it deems advisable.

(i) Investigations of foreign antitrust law violations

With respect to the International Antitrust Enfarent Assistance Act of 1994 (15 U.S.C. 6201
et seq.), to conduct investigations of possibldations of foreign antitrust laws (as defined in
section 12 of such Act (15 U.S.C. 6211)).

Provided, That the exception of "banks, savings and loastitutions described in section
57a(f)(3) of this title, Federal credit unions désed in section 57a(f)(4) of this title, and
common carriers subject to the Act to regulate cencei’ from the Commission's powers
defined in clauses (a) and (b) of this section]lsi@ be construed to limit the Commission's
authority to gather and compile information, to estigate, or to require reports or answers
from, any person, partnership, or corporation ® ektent that such action is necessary to the
investigation of any person, partnership, or campion, group of persons, partnerships, or
corporations, or industry which is not engagedsoemgaged only incidentally in banking, in
business as a savings and loan institution, innessias a Federal credit union, or in business as
a common carrier subject to the Act to regulate mence.

The Commission shall establish a plan designedibstantially reduce burdens imposed upon
small businesses as a result of requirements egtadl by the Commission under clause (b)
relating to the filing of quarterly financial regsr Such plan shall (1) be established after
consultation with small businesses and persons uwg® the information contained in such
quarterly financial reports; (2) provide for a retian of the number of small businesses
required to file such quarterly financial reporésid (3) make revisions in the forms used for
such quarterly financial reports for the purposeeafucing the complexity of such forms. The
Commission, not later than December 31, 1980, shddmit such plan to the Committee on
Commerce, Science, and Transportation of the Searadeto the Committee on Energy and
Commerce of the House of Representatives. Suchghlath take effect not later than October
31, 1981.

No officer or employee of the Commission or any @ussioner may publish or disclose
information to the public, or to any Federal agemelyereby any line-of-business data furnished
by a particular establishment or individual canitéentified. No one other than designated
sworn officers and employees of the Commission megmine the line-of-business reports
from individual firms, and information provided the line-of-business program administered
by the Commission shall be used only for statibtmarposes. Information for carrying out
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specific law enforcement responsibilities of then@aission shall be obtained under practices
and procedures in effect on May 28, 1980, or asgbd by law.

Nothing in this section (other than the provisiofi€lause (c) and clause (d)) shall apply to the
business of insurance, except that the Commisgialt Bave authority to conduct studies and
prepare reports relating to the business of inmgaifhe Commission may exercise such
authority only upon receiving a request which iseag to by a majority of the members of the
Committee on Commerce, Science, and Transportatfothe Senate or the Committee on

Energy and Commerce of the House of Representaties authority to conduct any such

study shall expire at the end of the Congress dusinich the request for such study was made.

8§ 47. Reference of suits under antitrust statute®tCommission

In any suit in equity brought by or under the dii@t of the Attorney General as provided in
the antitrust Acts, the court may, upon the conolusf the testimony therein, if it shall be then
of opinion that the complainant is entitled to e&lirefer said suit to the Commission, as a
master in chancery, to ascertain and report anopppte form of decree therein. The
Commission shall proceed upon such notice to thigegaand under such rules of procedure as
the court may prescribe, and upon the coming isuzh report such exceptions may be filed
and such proceedings had in relation thereto as tipe report of a master in other equity
causes, but the court may adopt or reject suchrttaponvhole or in part, and enter such decree
as the nature of the case may in its judgment requi

§ 57a. Unfair or deceptive acts or practices rulermang proceedings
(a) Authority of Commission to prescribe rules andgeneral statements of policy
(1) Except as provided in subsection (h) of thigise, the Commission may prescribe -

= (A) interpretive rules and general statements dicpavith respect to unfair or deceptive
acts or practices in or affecting commerce (witthie meaning of section 45(a)(1) of this
title), and

= (B) rules which define with specificity acts or ptiges which are unfair or deceptive acts or
practices in or affecting commerce (within the megnof section 45(a)(1) of this title),
except that the Commission shall not develop ompilgate any trade rule or regulation
with regard to the regulation of the developmend anilization of the standards and
certification activities pursuant to this sectidgules under this subparagraph may include
requirements prescribed for the purpose of premgrguch acts or practices.

(2) The Commission shall have no authority undex shbchapter, other than its authority under
this section, to prescribe any rule with respecumdair or deceptive acts or practices in or
affecting commerce (within the meaning of sectids(ad(1) of this title). The preceding
sentence shall not affect any authority of the Cassrmon to prescribe rules (including
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interpretive rules), and general statements of cgplwith respect to unfair methods of
competition in or affecting commerce.

(b) Procedures applicable

(1) When prescribing a rule under subsection (63)1df this section, the Commission shall
proceed in accordance with section 553 of titlewithiout regard to any reference in such
section to sections 556 and 557 of such title), simall also (A) publish a notice of proposed
rulemaking stating with particularity the text dfet rule, including any alternatives, which the
Commission proposes to promulgate, and the reasainé proposed rule; (B) allow interested
persons to submit written data, views, and argusyemtd make all such submissions publicly
available; (C) provide an opportunity for an infainmearing in accordance with subsection (c)
of this section; and (D) promulgate, if appropriagefinal rule based on the matter in the
rulemaking record (as defined in subsection (el this section), together with a statement
of basis and purpose.

(2) (A) Prior to the publication of any notice pfoposed rulemaking pursuant to paragraph
(2)(A), the Commission shall publish an advancaceobf proposed rulemaking in the Federal
Register. Such advance notice shall -

= (i) contain a brief description of the area of imguunder consideration, the objectives
which the Commission seeks to achieve, and possibfpilatory alternatives under
consideration by the Commission; and

= (i) invite the response of interested parties widispect to such proposed rulemaking,
including any suggestions or alternative methodséhieving such objectives.

(B) The Commission shall submit such advance nobt€eproposed rulemaking to the

Committee on Commerce, Science, and Transportafishe Senate and to the Committee on
Energy and Commerce of the House of Representatiies Commission may use such
additional mechanisms as the Commission consideiuto obtain suggestions regarding the
content of the area of inquiry before the publmatof a general notice of proposed rulemaking
under paragraph (1)(A).

(C) The Commission shall, 30 days before the pabba of a notice of proposed rulemaking

pursuant to paragraph (1)(A), submit such noticenéoCommittee on Commerce, Science, and
Transportation of the Senate and to the Committe&mergy and Commerce of the House of
Representatives.

(3) The Commission shall issue a notice of propasésmaking pursuant to paragraph (1)(A)

only where it has reason to believe that the urdrideceptive acts or practices which are the
subject of the proposed rulemaking are prevaleimé. Commission shall make a determination
that unfair or deceptive acts or practices aregest under this paragraph only if -
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(A) it has issued cease and desist orders regasdiciy acts or practices, or

(B) any other information available to the Comnussindicates a widespread pattern of unfair
or deceptive acts or practices.

(c) Informal hearing procedure

The Commission shall conduct any informal heariregguired by subsection (b)(1)(C) of this
section in accordance with the following procedure:

(1)

(A) The Commission shall provide for the conductpsbceedings under this subsection by
hearing officers who shall perform their functiansaccordance with the requirements of this
subsection.

(B) The officer who presides over the rulemakinggaedings shall be responsible to a chief
presiding officer who shall not be responsible toy ather officer or employee of the
Commission. The officer who presides over the ralkimg proceeding shall make a
recommended decision based upon the findings amcluions of such officer as to all relevant
and material evidence, except that such recommetielgidion may be made by another officer
if the officer who presided over the proceedingadonger available to the Commission.

(C) Except as required for the disposition of erganatters as authorized by law, no presiding
officer shall consult any person or party with mdpto any fact in issue unless such officer
gives notice and opportunity for all parties totspate.

(2) Subject to paragraph (3) of this subsectiornintarested person is entitled -
(A) to present his position orally or by documegtsmbmission (or both), and

(B) if the Commission determines that there arputisd issues of material fact it is necessary to
resolve, to present such rebuttal submissions and¢onduct (or have conducted under
paragraph (3)(B)) such cross-examination of persmnthe Commission determines (i) to be
appropriate, and (ii) to be required for a full dnge disclosure with respect to such issues.

(3) The Commission may prescribe such rules ancersakh rulings concerning proceedings in
such hearings as may tend to avoid unnecessarg ooslelay. Such rules or rulings may
include (A) imposition of reasonable time limits each interested person's oral presentations,
and (B) requirements that any cross-examinationvihach a person may be entitled under
paragraph (2) be conducted by the Commission oalbehthat person in such manner as the
Commission determines (i) to be appropriate, amdt@ be required for a full and true
disclosure with respect to disputed issues of natict.
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(4)

(A) Except as provided in subparagraph (B), if augr of persons each of whom under
paragraphs (2) and (3) would be entitled to con@oichave conducted) cross-examination and
who are determined by the Commission to have theesar similar interests in the proceeding
cannot agree upon a single representative of sutehests for purposes of cross-examination,
the Commission may make rules and rulings (i) limgtthe representation of such interest, for
such purposes, and (ii) governing the manner irtkvbBuch cross-examination shall be limited.

(B) When any person who is a member of a group vagpect to which the Commission has
made a determination under subparagraph (A) isleralagree upon group representation with
the other members of the group, then such persalh sbt be denied under the authority of
subparagraph (A) the opportunity to conduct (oreheenducted) cross-examination as to issues
affecting his particular interests if (i) he sassfthe Commission that he has made a reasonable
and good faith effort to reach agreement upon greppesentation with the other members of
the group and (ii) the Commission determines thate are substantial and relevant issues
which are not adequately presented by the grougseptative.

(5) A verbatim transcript shall be taken of anyl gn@sentation, and cross-examination, in an
informal hearing to which this subsection appli€sich transcript shall be available to the
public.

(d) Statement of basis and purpose accompanying il "Commission” defined; judicial
review of amendment or repeal of rule; violation ofrule

(1) The Commission's statement of basis and purfmpaecompany a rule promulgated under
subsection (a)(1)(B) of this section shall inclf8¢ a statement as to the prevalence of the acts
or practices treated by the rule; (B) a statemsribdhe manner and context in which such acts
or practices are unfair or deceptive; and (C) #gestant as to the economic effect of the rule,
taking into account the effect on small business@nsumers.

(2)

(A) The term "Commission" as used in this suliseand subsections (b) and (c) of this section
includes any person authorized to act in behathefCommission in any part of the rulemaking
proceeding.

(B) A substantive amendment to, or repeal of, a pubmulgated under subsection (a)(1)(B) of
this section shall be prescribed, and subject dicjal review, in the same manner as a rule
prescribed under such subsection. An exemptionrudesection (g) of this section shall not be
treated as an amendment or repeal of a rule.
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(3) When any rule under subsection (a)(1)(B) of gection takes effect a subsequent violation
thereof shall constitute an unfair or deceptiveaagpractice in violation of section 45(a)(1) of
this title, unless the Commission otherwise expyga®vides in such rule.

(e) Judicial review; petition; jurisdiction and venue; rulemaking record; additional
submissions and presentations; scope of review andlief; review by Supreme Court;
additional remedies

(1)

(A) Not later than 60 days after a rule is promtégaunder subsection (a)(1)(B) of this section
by the Commission, any interested person (inclugingonsumer or consumer organization)
may file a petition, in the United States CourtAgipeals for the District of Columbia circuit or

for the circuit in which such person resides or hiasprincipal place of business, for judicial
review of such rule. Copies of the petition shadl forthwith transmitted by the clerk of the

court to the Commission or other officer designdtgdt for that purpose. The provisions of
section 2112 of title 28 shall apply to the filio§ the rulemaking record of proceedings on
which the Commission based its rule and to thesfearof proceedings in the courts of appeals.

(B) For purposes of this section, the term "rullkimg record” means the rule, its statement of
basis and purpose, the transcript required by stibse(c)(5) of this section, any written
submissions, and any other information which then@dssion considers relevant to such rule.

(2) If the petitioner or the Commission appliesthe court for leave to make additional oral
submissions or written presentations and showshéo satisfaction of the court that such
submissions and presentations would be materiatfatdhere were reasonable grounds for the
submissions and failure to make such submissiodspassentations in the proceeding before
the Commission, the court may order the Commist@rovide additional opportunity to make
such submissions and presentations. The Commissgrmodify or set aside its rule or make a
new rule by reason of the additional submissiorts@esentations and shall file such modified
or new rule, and the rule's statement of basisuopgse, with the return of such submissions
and presentations. The court shall thereafter wesigch new or modified rule.

(3) Upon the filing of the petition under paragra@dh of this subsection, the court shall have
jurisdiction to review the rule in accordance withapter 7 of title 5 and to grant appropriate
relief, including interim relief, as provided in@duchapter. The court shall hold unlawful and
set aside the rule on any ground specified in salgpaphs (A), (B), (C), or (D) of section
706(2) of title 5 (taking due account of the rufgocejudicial error), or if -

(A) the court finds that the Commission's actiomas supported by substantial evidence in the
rulemaking record (as defined in paragraph (1)@hs subsection) taken as a whole, or

(B) the court finds that -
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(i) a Commission determination under subsectionofchhis section that the petitioner is not
entitled to conduct cross-examination or make i@bstibmissions, or

(i) a Commission rule or ruling under subsectiah ¢f this section limiting the petitioner's
cross-examination or rebuttal submissions, haslymed disclosure of disputed material facts
which was necessary for fair determination by tlen@ission of the rulemaking proceeding
taken as a whole. The term "evidence", as usdtiisnparagraph, means any matter in the
rulemaking record.

(4) The judgment of the court affirming or settiagide, in whole or in part, any such rule shall
be final, subject to review by the Supreme Courtthed United States upon certiorari or
certification, as provided in section 1254 of t2@.

(5)

(A) Remedies under the preceding paragraphs ofstifisection are in addition to and not in
lieu of any other remedies provided by law.

(B) The United States Courts of Appeal shall hax@uwsive jurisdiction of any action to obtain
judicial review (other than in an enforcement pextiag) of a rule prescribed under subsection
(2)(1)(B) of this section, if any district court thife United States would have had jurisdiction of
such action but for this subparagraph. Any sucioacthall be brought in the United States
Court of Appeals for the District of Columbia cirguor for any circuit which includes a judicial
district in which the action could have been brduglt for this subparagraph.

(C) A determination, rule, or ruling of the Commss described in paragraph (3)(B)(i) or (ii)
may be reviewed only in a proceeding under thisseation and only in accordance with
paragraph (3)(B). Section 706(2)(E) of title 5 $haidt apply to any rule promulgated under
subsection (a)(1)(B) of this section. The contearid adequacy of any statement required by
subsection (b)(1)(D) of this section shall not bbjsct to judicial review in any respect.

(f) Unfair or deceptive acts or practices by bankssavings and loan institutions, or Federal
credit unions; promulgation of regulations by Board of Governors of Federal Reserve
System, Federal Home Loan Bank Board, and NationaCredit Union Administration
Board; agency enforcement and compliance proceedisg violations; power of other
Federal agencies unaffected; reporting requirements

(1) In order to prevent unfair or deceptive actpiactices in or affecting commerce (including
acts or practices which are unfair or deceptivedgosumers) by banks or savings and loan
institutions described in paragraph (3), each ageapecified in paragraph (2) or (3) of this
subsection shall establish a separate divisioroosemer affairs which shall receive and take
appropriate action upon complaints with respecuoh acts or practices by banks or savings
and loan institutions described in paragraph ()jesst to its jurisdiction. The Board of

22



Governors of the Federal Reserve System (with oedpebanks) and the Federal Home Loan
Bank Board (with respect to savings and loan iastihs described in paragraph (3)) and the
National Credit Union Administration Board (withspect to Federal credit unions described in
paragraph (4)) shall prescribe regulations to catrythe purposes of this section, including
regulations defining with specificity such unfair @eceptive acts or practices, and containing
requirements prescribed for the purpose of premgnsiuch acts or practices. Whenever the
Commission prescribes a rule under subsection)(8)Dbf this section, then within 60 days
after such rule takes effect each such Board ginathulgate substantially similar regulations
prohibiting acts or practices of banks or savings l@an institutions described in paragraph (3),
or Federal credit unions described in paragraphag}he case may be, which are substantially
similar to those prohibited by rules of the Comnaissand which impose substantially similar
requirements, unless (A) any such Board finds sliah acts or practices of banks or savings
and loan institutions described in paragraph (BF;ederal credit unions described in paragraph
(4), as the case may be, are not unfair or deceptiv(B) the Board of Governors of the Federal
Reserve System finds that implementation of simiggulations with respect to banks, savings
and loan institutions or Federal credit unions wlosiriously conflict with essential monetary
and payments systems policies of such Board, abtispes any such finding, and the reasons
therefor, in the Federal Register.

(2) Enforcement. - Compliance with regulations priéed under this subsection shall be
enforced under section 1818 of title 12, in theeaafs-

(A) national banks, banks operating under the aafdiaw for the District of Columbia, and
Federal branches and Federal agencies of foreigksbdy the division of consumer affairs
established by the Office of the Comptroller of Grency;

(B) member banks of the Federal Reserve Systener(dtrean national banks and banks
operating under the code of law for the DistricGaflumbia), branches and agencies of foreign
banks (other than Federal branches, Federal agerane insured State branches of foreign
banks), commercial lending companies owned or obatt by foreign banks, and organizations
operating under section 25 or 25(a) (FOOTNOTE lthefFederal Reserve Act (12 U.S.C. 601
et seq., 611 et seq.), by the division of consuafiirs established by the Board of Governors
of the Federal Reserve System; and (FOOTNOTE 1Reéerences in Text note below.

(C) banks insured by the Federal Deposit Insur&mgporation (other (FOOTNOTE 2) banks
referred to in subparagraph (A) or (B)) and insugdte branches of foreign banks, by the
division of consumer affairs established by the r8oaf Directors of the Federal Deposit
Insurance Corporation. (FOOTNOTE 2) So in origifabbably should be "(other than".

(3) Compliance with regulations prescribed undes tubsection shall be enforced under
section 1818 of title 12 with respect to savingsoagtions as defined in section 1813 of title
12.
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(4) Compliance with regulations prescribed undées slubsection shall be enforced with respect
to Federal credit unions under sections 1766 a8 b7 title 12.

(5) For the purpose of the exercise by any ageatsrned to in paragraph (2) of its powers
under any Act referred to in that paragraph, aatioh of any regulation prescribed under this
subsection shall be deemed to be a violation oéquirement imposed under that Act. In
addition to its powers under any provision of lgvedifically referred to in paragraph (2), each
of the agencies referred to in that paragraph mmagrcese, for the purpose of enforcing
compliance with any regulation prescribed undes gubsection, any other authority conferred
on it by law.

(6) The authority of the Board of Governors of Hexleral Reserve System to issue regulations
under this subsection does not impair the autharftyany other agency designated in this
subsection to make rules respecting its own praesdun enforcing compliance with
regulations prescribed under this subsection.

(7) Each agency exercising authority under thisseation shall transmit to the Congress each
year a detailed report on its activities under ffasagraph during the preceding calendar year.
The terms used in this paragraph that are not el@fin this subchapter or otherwise defined in
section 1813(s) of title 12 shall have the meauwgivgn to them in section 3101 of title 12.

(g) Exemptions and stays from application of rulesprocedures

(1) Any person to whom a rule under subsectionlj@}) of this section applies may petition
the Commission for an exemption from such rule.

(2) If, on its own motion or on the basis of a peti under paragraph (1), the Commission finds
that the application of a rule prescribed undeissation (a)(1)(B) of this section to any person
or class or (FOOTNOTE 3) persons is not necessapravent the unfair or deceptive act or
practice to which the rule relates, the Commissi@y exempt such person or class from all or
part of such rule. Section 553 of title 5 shall lggp action under this paragraph. (FOOTNOTE
3) So in original. Probably should be "of".

(3) Neither the pendency of a proceeding underghixsection respecting an exemption from a
rule, nor the pendency of judicial proceedingsawiew the Commission's action or failure to
act under this subsection, shall stay the applitatof such rule under subsection (a)(1)(B) of
this section.

(h) Restriction on rulemaking authority of Commissbn respecting children's advertising
proceedings pending on May 28, 1980

The Commission shall not have any authority to prgate any rule in the children's
advertising proceeding pending on May 28, 1980nany substantially similar proceeding on

24



the basis of a determination by the Commissionghah advertising constitutes an unfair act or
practice in or affecting commerce.

(i) Meetings with outside parties

(1) For purposes of this subsection, the termsidatparty” means any person other than (A) a
Commissioner; (B) an officer or employee of the @ussion; or (C) any person who has
entered into a contract or any other agreementrangement with the Commission to provide
any goods or services (including consulting ses)ite the Commission.

(2) Not later than 60 days after May 28, 1980, @mnmission shall publish a proposed rule,
and not later than 180 days after May 28, 1980 Qbmmission shall promulgate a final rule,
which shall authorize the Commission or any Comioiss to meet with any outside party
concerning any rulemaking proceeding of the ComimrissSuch rule shall provide that -

(A) notice of any such meeting shall be includedaimy weekly calendar prepared by the
Commission; and

(B) a verbatim record or a summary of any such mggebr of any communication relating to
any such meeting, shall be kept, made availabladgublic, and included in the rulemaking
record.

() Communications by investigative personnel withstaff of Commission concerning
matters outside rulemaking record prohibited

Not later than 60 days after May 28, 1980, the Casion shall publish a proposed rule, and
not later than 180 days after May 28, 1980, the @@sion shall promulgate a final rule, which
shall prohibit any officer, employee, or agent bk tCommission with any investigative
responsibility or other responsibility relatingany rulemaking proceeding within any operating
bureau of the Commission, from communicating orsoay to be communicated to any
Commissioner or to the personal staff of any Corsiaiger any fact which is relevant to the
merits of such proceeding and which is not on themaking record of such proceeding, unless
such communication is made available to the pudohid is included in the rulemaking record.
The provisions of this subsection shall not apglyahy communication to the extent such
communication is required for the disposition ofpexte matters as authorized by law.

8 57b. Civil actions for violations of rules and case and desist orders respecting unfair or
deceptive acts or practices

(a) Suits by Commission against persons, partnergbs, or corporations; jurisdiction; relief
for dishonest or fraudulent acts
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(1) If any person, partnership, or corporation &ies any rule under this subchapter respecting
unfair or deceptive acts or practices (other thamegerpretive rule, or a rule violation of which
the Commission has provided is not an unfair oegdéee act or practice in violation of section
45(a) of this title), then the Commission may comoea civil action against such person,
partnership, or corporation for relief under sulisec(b) of this section in a United States
district court or in any court of competent juristithn of a State.

(2) If any person, partnership, or corporation gagan any unfair or deceptive act or practice
(within the meaning of section 45(a)(1) of thisefitwith respect to which the Commission has
issued a final cease and desist order which isicgigpe to such person, partnership, or
corporation, then the Commission may commence & agtion against such person,
partnership, or corporation in a United Statesridistcourt or in any court of competent
jurisdiction of a State. If the Commission satisftbe court that the act or practice to which the
cease and desist order relates is one which amalalgoman would have known under the
circumstances was dishonest or fraudulent, thetcuoay grant relief under subsection (b) of
this section.

(b) Nature of relief available

The court in an action under subsection (a) of $kistion shall have jurisdiction to grant such
relief as the court finds necessary to redressyiriiuconsumers or other persons, partnerships,
and corporations resulting from the rule violatmnthe unfair or deceptive act or practice, as
the case may be. Such relief may include, but stwlbe limited to, rescission or reformation
of contracts, the refund of money or return of grby the payment of damages, and public
notification respecting the rule violation or thefair or deceptive act or practice, as the case
may be; except that nothing in this subsectiomisnided to authorize the imposition of any
exemplary or punitive damages.

(c) Conclusiveness of findings of Commission in cea and desist proceedings; notice of
judicial proceedings to injured persons, etc.

(1) If (A) a cease and desist order issued undgrose45(b) of this title has become final under
section 45(g) of this title with respect to any quers, partnership's, or corporation's rule
violation or unfair or deceptive act or practiceadgB) an action under this section is brought
with respect to such person's, partnership's, grozation's rule violation or act or practice, then
the findings of the Commission as to the materatd in the proceeding under section 45(b) of
this title with respect to such person's, partriptshor corporation's rule violation or act or
practice, shall be conclusive unless (i) the tewhsuch cease and desist order expressly
provide that the Commission's findings shall notbeclusive, or (ii) the order became final by
reason of section 45(g)(1) of this title, in whichse such finding shall be conclusive if
supported by evidence.
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(2) The court shall cause notice of an action utitisrsection to be given in a manner which is
reasonably calculated, under all of the circumstanto apprise the persons, partnerships, and
corporations allegedly injured by the defendantik rviolation or act or practice of the
pendency of such action. Such notice may, in theerdiion of the court, be given by
publication.

(d) Time for bringing of actions

No action may be brought by the Commission undergéction more than 3 years after the rule
violation to which an action under subsection (g)}{l this section relates, or the unfair or
deceptive act or practice to which an action ursldrsection (a)(2) of this section relates;
except that if a cease and desist order with régpemy person's, partnership's, or corporation's
rule violation or unfair or deceptive act or praethas become final and such order was issued
in a proceeding under section 45(b) of this titleicki was commenced not later than 3 years
after the rule violation or act or practice occdira civil action may be commenced under this
section against such person, partnership, or catiporat any time before the expiration of one
year after such order becomes final.

(e) Availability of additional Federal or State remedies; other authority of Commission
unaffected

Remedies provided in this section are in additmnand not in lieu of, any other remedy or
right of action provided by State or Federal lavatiNng in this section shall be construed to
affect any authority of the Commission under arheofprovision of law.
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PRILOGA 3
The Treaty of Rome
Article 85.

1. The following shall be prohibited as incompatiblathwthe common market; all
agreements between undertakings, decisions by ia#sas of undertakings and
concerted practices which may affect trade betwdember States and which have as
their object or effect the prevention restriction distortion of competition within the
common market, and in particular those which:

(a) directly or indirectly fix purchase or sellipgces or any other trading conditions;

(b) limit or control production, markets, techniclvelopment, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent tracigsons with other trading parties,

thereby placing them at a competitive disadvantage;

0 (e) make the conclusion of contracts subject toepiace by the other parties of
supplementary obligations which, by their natur@ocording to commercial usage, have
no connection with the subject of such contracts.

2.  Any agreements or decisions prohibited pursuarthi® Article shall be automatically

void.

3. The provisions of paragraph 1 may, however, beadedlinapplicable in the case of:

any agreement or category of agreements betweesrtakiohgs;

any decision or category of decisions by assomataf undertakings;

any concerted practice or category of concertedtices;

O O O O

o O O

which contributes to improving the production orstdbution of goods or to promoting
technical or economic progress, while allowing aoners a fair share of the resulting benefit,
and which does not:

0 (a) impose on the undertakings concerned restnigtiwhich are not indispensable to the
attainment of these objectives;

0 (b) afford such undertakings the possibility ofrehating competition in respect of a
substantial part of the products in question.

Article 86.

Any abuse by one or more undertakings of a domipasition within the common market or in
a substantial part of it shall be prohibited a®mpatible with the common market in so far as it
may affect trade between Member States. Such abagein particular, consist in:

(a) directly or indirectly imposing unfair purchaseselling prices or unfair trading conditions;
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(b) limiting production, markets or technical dey@inent to the prejudice of consumers;

(c) applying dissimilar conditions to equivalenansactions with other trading parties,
thereby placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject tmeptance by the other parties of
supplementary obligations which, by their naturacrording to commercial usage, have no
connection with the subject of such contracts.
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PRILOGA 4

BILANCA STANJA PODJETJA MICROSOFT NA DAN 30.6.2004

(In millions USD)

June 30 2003
Assets

Current assets:

Cash and equivalents $ 6,438
Short-term investments 42,610
Total cash and short-term investments 49,048
Accounts receivable, net 5,196
Inventories 640
Deferred income taxes 2,506
Other 1,583
Total current assets 58,973
Property and equipment, net 2,223
Equity and other investments 13,692
Goodwill 3,128
Intangible assets, net 384
Deferred income taxes 2,161
Other long-term assets 1,171
Total assets $ 81,732

Liabilities and stockholders’ equity
Current liabilities:

Accounts payable $ 1,573
Accrued compensation 1,416
Income taxes 2,044
Short-term unearned revenue 7,225
Other 1,716
Total current liabilities 13,974
Long-term unearned revenue 1,790
Other long-term liabilities 1,056

Commitments and contingencies

Stockholders’ equity:

Common stock and paid-in capital — shares

authorized 24,000; 49,234
outstanding 10,771 and 10,862

Retained earnings, including accumulated other

comprehensive 15,678
income of $1,840 and $1,119

Total stockholders’ equity 64,912
Total liabilities and stockholders’ equity $ 81,732

34

2004

$ 15,982
44,610
60,592
5,890
421
2,097
1,566
70,566
2,326
12,210
3,115
569
1,829
1,774

$ 92,389

$ 1,717
1,339
3,478
6,514
1,921

14,969
1,663
932

56,396

18,429

74,825
$ 92,389



IZKAZ USPEHA PODJETJA MICROSOFT NA DAN 30.6.2004

(In millions USD, except earnings per share)

Year Ended June 30 2002V 2003V 2004
Revenue $ 28,365 $32,187 $ 36,835
Operating expenses

Cost of revenue 5,699 6,059 6,716
Research and development 6,299 6,595 7,779
Sales and marketing 6,252 7,562 8,309
General and administrative 1,843 2,426 4,997
Total operating expenses 20,093 22,642 27,801
Operating income 8,272 9,545 9,034
Losses on equity investees and other (92) (68) (25)
Investment income/(loss) (305) 1,577 3,187
Income before income taxes 7,875 11,054 12,196
Provision for income taxes 2,520 3,523 4,028
Net income $ 5355 $ 7531 $ 8,168
Earnings per share:

Basic $0.50 $0.70 $0.76
Diluted $0.48 $0.69 $0.75
Weighted average shares outstanding:

Basic 10,811 10,723 10,803
Diluted 11,106 10,882 10,894
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